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Liability is an important topic to all practicing professionals—including practicing 
engineers.  However, the topic of liability does not receive the necessary attention required 
relative to other professions.  Further, engineers that desire to learn more about liability in 
relation to their practice do not have many university options within an engineering curriculum 
or from outside materials available to a non-legally trained engineer.  The goal of the study is to 
provide a comprehensive overview of liability directed towards an intelligent practicing 
engineer, while avoiding unnecessary over-simplification of the material.  This study initially 
provides an in depth survey of the legal standard of care for a structural engineer – i.e. a major 
factor in determining whether liability is established in a case involving engineering fault.  Next, 
the study reviews the extent to which an engineer can be personally liable if conduct giving rise 
to liability is established.  This study examines the personal liability of an engineer in several 
different forms of practice, as well as reviewing the implications (or lack thereof) for sealing or 
failing to properly seal plans.  Finally, this study provides an in-depth examination of a common 
technique used to manage risk through contract terms and conditions.  This technique is 
negotiating a clause into the service agreement which limits liability.  Courts will generally 
enforce these limitation of liability clauses, but there are many circumstances in which they will 






CHAPTER 1. INTRODUCTION 
Liability is an extremely important subject to all practicing professionals, and engineers 
have the reputation (whether deserved or not) of being very cautious and over-analyzing 
situations.  However, liability is a subject that is poorly understood on many different levels by 
engineers – leaving many engineers unnecessarily exposed to liability.  There are several likely 
reasons for this incongruity. 
University engineering curriculums generally do not significant instruction on liability 
and practical/business aspects of professional practice.  Programs generally struggle to fit the 
necessary engineering and general education curriculum within 4 year degree class limits.  This 
leaves minimal time for focusing on practical aspects of practice – most of which is dedicated to 
ethics and project courses attempting to emulate real world engineering practice. 
In the event a practicing engineer desired to learn more on the legal aspects of 
engineering, he would face the problem that there is a dearth of reliable and applicable material 
to study.   Much of the available material is either too rudimentary or extremely complex and 
dense.  The more elementary material consists of one or two page magazine articles that do not 
adequately cover the major points of the few issues addressed.  On the complex side, the 
available materials are legal treatises aimed at practicing lawyers who had decided to specialize 
in this area of the law (and the authors of the material assumed the audience were legal 
professionals) – plus, these treatises and practice guidelines can cost upwards of $1000.  Another 
major source of legal study is case law, but finding, obtaining, and understanding cases for a 
non-legally trained individual is a difficult and time consuming task. 
Finally, engineers and lawyers both frequently assume that law and engineering are the 
opposites of one another, and thus avoid the opposing field as much as possible (with some 
exceptions for specialists in either field – e.g., expert witnesses or construction lawyers).  
2 
 
Engineering is based on the physics, material science, and the known laws of the universe.  The 
practice of engineering heavily involves mathematics and definitive solutions.  Law on the other 
hand is based on ideas of humans that only have importance because a society agrees to abide by 
them – for the most part.  These laws can change on the whim of legislators and judges, and the 
correct application of the laws relies on a jury of our peers – a broad contrast from the physics 
and mathematics of engineering. 
Despite these differences, the practice and study of law and engineering are more similar 
than most people realize.  Both fields have general sets of principles that define the practice and 
are required knowledge.  A lawyer or engineer then takes that set of principles and applies it as 
best as possible to a potentially unique set of circumstances and/or uses previous experience 
from similar scenarios to complete a complex task.  Problem solving is a paramount skill for 
being successful at either profession. 
As a result, engineers have the fundamental training and base of knowledge to be able to 
learn and apply many legal principles – including liability and its associated topics.  Of primary 
importance is what factors determine whether an individual is liable for an action or omission.  
In the vast majority of circumstances, engineers will have lawsuits brought against them under 
tort or contract law.  The most common tort that engineers would be subject to is negligence 
(also referred to as malpractice in the case of professionals).  Several elements must be met for 
the tort of malpractice to have occurred; arguably, the most contentious element is a breach of 
the standard of care.  Contractual obligations can modify the standard of care, but it is also a very 
important element in many breach of contract cases. 
The standard of care is defined as the “degree of care a prudent and reasonable person 
will exercise under the circumstances.”  Chapter 2 evaluates the meaning of this statement in 
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detail and examines several specific factors that may (or may not) affect whether the standard of 
care has been breached. 
Assuming that the standard of care has been breached and all other elements necessary 
for a tort to have been committed are met, what does it mean to be liable for malpractice?  
Liability of the individual engineer is analyzed in chapter 3.  The extent of an individual’s 
patrimony that can be seized to satisfy a judgment is also evaluated in chapter 3, as well as the 
effects of the individual’s employment status will have on that evaluation. 
In addition, chapter 3 takes an in depth look at the effect that being licensed engineer has 
on potential liability.  The effect that signing and sealing an engineering work product can have 
on potential liability is also addressed – including examining many incorrect assumptions that 
practicing engineers have on this particular subject. 
Seeking to avoid liability – or reduce the potential impact of liability – many engineering 
firms will negotiate to have a limitation of liability clause in their engineering service agreement 
with clients.  Many engineers/firms assume that the presence of a strong limitation of liability 
clause will help shield the engineer/firm from much liability – i.e. limit it to the amount specified 
in the limitation clause.  In many circumstances, these clauses can help limit potential liability.  
But they do not always serve that purpose. 
These clauses can and have been ruled unenforceable by courts in many jurisdictions.  In 
such a scenario, the engineer/firm is left facing potentially unlimited liability despite having been 
acting with the understanding that they would be protected by a strong limitation of liability 
clause. 
Courts consider many factors in deciding whether to rule limitation of liability clauses 
unenforceable.  Chapter 4 reviews the factors that will determine whether a limitation of liability 
clause will be enforced.  Practical applications and guidance are also provided in chapter 4 to 
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help ensure that limitation of liability clauses negotiated by engineers/firms will be held 
enforceable should the subject be litigated. 
1.1. Problem Statement 
Many engineers lack sufficient knowledge of the legal risks they face in practice.  
Further, there is a deficiency in recent scholarly writings on the subject. 
1.2. Goals of the Study 
The overarching goal of the study is to provide a comprehensive overview of liability 
aimed at an intelligent practicing engineer, while avoiding unnecessary over-simplification of the 
material.  Numerous aspects of liability are examined with the goal of clarifying frequently 
misunderstood concepts.  In order to address the overarching goal, three specific objectives are 
identified: 
• Initially, the actions (or lack thereof) that create liability are studied.  This evaluation of the 
standard of care defines the principles of the standard in addition to examining several 
special topics related to the standard of care.  This study also includes a detailed description 
of the United States’ legal process and system to better help engineers understand how 
lawsuits progress. 
• Next, the extent of liability a practicing engineer faces is examined.  This study reviews the 
potential personal liability for engineers in several different positions (employed, owner/self-
employed, “moonlighting, etc.).  It also addresses engineering licensure and the effect that 
signing/sealing engineering works has on liability. 
• Finally, an in depth analysis of the most well-known method of risk mitigation (contractual 
limitation of liability clauses) is conducted with the goal of determining the enforceability of 
these clauses.  This study is necessary because these clauses are not enforced in many 
circumstances much to the detriment of the party that relied on them. 
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1.3. Scope of the Study 
This study focuses on the potential liability of engineers (in particular structural 
engineers).  Topics were selected based on the author’s perceived need of discussion based on 
the frequency of occasions the topics arise in engineering practice and the general 
misunderstandings of the topics in the engineering profession.  Case law, statutory law, legal 
treatises, and existing scholarly articles were researched and analyzed to provide updated 
discussion on the topics selected.  
1.4. Limitations of the Study 
This study is limited to three topics of liability in engineering.  The laws discussed are 
typically particular to each state in the United States.  Thus, a paper for each state would be 
required for a completely thorough study.  However, the major differences in the laws among 
states were named and addressed when appropriate.   
1.5. Organization of the Dissertation 
This dissertation is organized by objective topic.  Chapter 2 presents a major factor in 
establishing liability – the standard of care. Chapter 3 presents the scope of assets and 
possessions that are potentially available to creditors from a lawsuit.  Chapter 4 presents an in 
depth analysis of limitation of liability clauses, which are a commonly used tool in an attempt to 
reduce potential liability. Chapter 5 presents conclusions and areas of future work in these topics.  
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CHAPTER 2. THE STANDARD OF CARE FOR THE PRACTICING 
STRUCTURAL ENGINEER 
2.1. Introduction 
To what standard must a structural engineer1 practice?  This question can arise in several 
circumstances.  Engineers are likely to be a member of a professional society or licensing board 
that mandates a standard of practice.  Engineers’ employers may have a set of requirements for 
the practice of engineering in the course of employment, or a client may require a certain 
standard of practice.  Finally, many engineers likely have their own standard to which they must 
practice to satisfy their own conscience. 
While all of the above standards are certainly valid and important, none of them are 
applicable if something goes wrong and the engineer is sued in court.  In a legal proceeding, the 
legal standard of care applies.  It is possible that this standard is different than one (or all) of the 
previously discussed standards. 
This article seeks to add to the combined fields of engineering and legal knowledge by 
providing a comprehensive survey of the legal standard of care for professional engineers.  It 
builds upon the work of previous articles on the standard of care - e.g., Kadron (2005), Day 
(1994), and Hattem (1989) – by providing an up to date overview of standard of care 
considerations in light of recent technological/communication advances.  The article also 
provides a thorough examination of tort law that provides the practicing engineer the knowledge 
necessary to understand the challenges of professional malpractice lawsuits, while being 
sufficiently thorough for a practicing attorney to rely upon.  It also provides practical suggestions 
for engineers to ensure they practice to the required standard of care. 
                                                 
This chapter was previously published as Ittmann, J., Okeil, A. , and Friedland, C. (2018). “Standard of Care for the 
Practicing Structural Engineer.” J. Legal Affairs Dispute Resolut. Eng. Constr., 10(3), 06518001- 1-6.  Reprinted 




At its simplest, the legal standard of care is defined by Black’s Law Dictionary as the 
“degree of care a prudent and reasonable person will exercise under the circumstances.”  For 
example, assume John is the engineer of record on a large building.  He completed the project 
and designed everything exactly as required by the relevant codes.  Shortly after construction, a 
massive earthquake strikes the building location, and the building is damaged beyond repair. 
As stated, John designed the building (including seismic design) exactly as required by 
the minimum applicable standards in the relevant codes.  However, the building’s owner hires an 
expert that states advanced analysis techniques (not required by the code) would have revealed 
the potential seismic problems, which could have been alleviated with proper design.  The expert 
also states that many other engineers perform this type of advanced analysis on projects of a 
comparable size and scope.  John is sued in court for damages under the allegation that he did 
not exercise the level of care required by an engineer in this circumstance. 
Will John be found to have committed malpractice?  It ultimately depends on if he 
adhered to the relevant standard of care.  Is merely meeting the minimum requirements 
sufficient?  Must an engineer use all of the most recent and technologically advanced analysis 
methods?  As is frequently the case in law, it depends.  This paper focuses on the factors used in 
determining the standard of care in malpractice suits. 
2.2. Legal System Overview 
Stepping back and taking a look at the “big picture” is important to understand the 
standard of care.  Engineers are almost always sued under one of two theories of law—or both.   
2.2.1. Theories of Law 
The first theory of law is contract law.  In a contract, an engineer and client can agree to 
any standard of care for the purposes of that contract.  Engineers can—and frequently do—




performance is defined in the contract, states generally apply the malpractice (tort) standard of 
care in breach of contract cases (Sido 2006).   
Tort law is the second theory of law under which engineers are commonly sued.  A 
contract—or any type of previous relationship—is not required to sue for torts.  The only 
requirement to successfully sue and recover from an individual under tort theory is that all 
elements for that particular tort be met. 
There are many torts, but engineers need to be most concerned with the tort of 
negligence, commonly referred to as professional negligence or malpractice2 in the case of 
practicing professionals.3  The elements of negligence are (1) duty owed, (2) that duty was 
breached, (3) causation, and (4) damages (Caine and Thomas 2013).  A commonly disputed 
element—and the most relevant to practicing engineers—is whether the duty was breached.  All 
the elements must be met for a tort to be present, but the elements other than a breach of the 
standard of care are more legal in nature and are outside the scope of this paper.  An individual 
breaches the duty owed when he fails to exercise the reasonable care required under the 
circumstances.  In malpractice, that reasonable care is the standard of care. 
2.2.2. Establishing a Breach of the Standard of Care in Court 
Establishing the standard of care is frequently the most difficult and contentious factor in 
determining if a breach occurred.  The reasoning for this dispute is simple and logical.  Few 
engineers perform engineering tasks in the exact same manner—we all have our quirks and 
preferences.  Additionally, there is almost always some level of subjective judgment required in 
making engineering decisions.  So if most engineers do things a little differently, what is the 
actual legal standard to which engineers are held—i.e., who is correct? 
As will be discussed in further detail shortly, the relevant standard of care for engineers is 




have exercised under the same or similar circumstances (Miller 1996).  This standard is largely 
the same standard that applies in all negligence suits with some modifications for professionals. 
The exact definition varies from state to state, as tort law is governed by state law in the 
United States.  Thus, each state is free to establish its own set of rules or laws governing torts.  
However, most states’ definition of the standard of care is largely the same. 
The plaintiff bears the burden of proof in proving that the standard of care was 
breached—i.e., that it was more likely than not that the defendant breached the standard of care.  
The defendant does not have to provide any evidence that the standard of care was upheld; 
however, it is extremely unlikely that a defendant would not actually introduce evidence to 
support his case. 
Whether the standard of care was breached is a factual issue—as opposed to a matter of 
law.  As such, the finder of fact (the jury or a judge in a bench trial) must make the determination 
as to whether the standard of care was breached.  Juries are not tasked with defining the standard 
of care; they just decide whether it was breached (Acret 2008). 
The consequences of a breach of care being a factual determination can be disconcerting 
for engineers, who are used to the immutable laws of physics and mechanics of materials.  Firm 
rules do not exist in determining the standard of care.  There are only factors, which juries can 
consider or disregard.   
2.2.3. Experts 
Each party to the lawsuit will attempt to convince the jury that their alleged standard of 
care is the correct standard through the testimony of “experts” in the field.  Similar to the 
standard of care, firm rules do not exist on who is eligible to be an expert.  Instead, one party 
offers to the court an individual as an expert and questions the individual to establish his or her 




Following the questioning, the judge determines whether to accept the individual as an expert.  
Once qualified, the expert can give his opinion on the matter at hand.4 
Expert testimony is generally required in order to determine the standard of care, but 
some actions are such patently obvious breaches of the standard of care to lay-persons that no 
expert testimony is required (e.g., Seiler v. Levitz).  For example, the court did not require expert 
testimony in Seiler because the engineer forgot to consider obvious flooding concerns. 
2.2.4. Juries 
At the conclusion of all testimony, the judge instructs the jury to determine if the standard 
of care was breached.  Jury instructions vary slightly from state to state but are largely consistent.  
Illinois’s jury instructions are representative of many jurisdictions’ instructions5: 
An engineer must possess and use the knowledge, skill, and care ordinarily 
used by a reasonably careful engineer.  The failure to do something that a reasonably 
careful engineer practicing in the same or similar localities would do, or the doing of 
something that a reasonably careful engineer would not do under circumstances 
similar to those shown by the evidence is “professional negligence.”…The law does 
not say how a reasonably careful engineer would act under these circumstances.  
That is for you to decide. 
 
This is the guidance given to a jury of non-technically trained individuals prior to 
determining how an engineer should conduct his profession.  With this in mind, one can easily 
see how different juries could arrive at different conclusions on the exact same set of facts.  
Again, there are no firm rules or laws as to what the standard of care is for engineers.  That is an 
important fact to keep in mind for the following discussion on the standard of care. 
Despite the warnings of the potential unpredictability or inconsistency of juries, a 
discussion on the standard of care is valuable.  The logic of expert opinions should be 
predictable, and juries earnestly try to arrive at the proper result—attempting to understand and 
apply the logic of the experts.  If a jury were to err considerably in applying the facts of the case, 




law without a trial when the preliminary evidence is such that reasonable parties could not 
disagree on the facts of the case—preventing the case from ever reaching a jury.6 
2.3. Standard of Care for Engineers – General Principles 
As previously mentioned, the standard to which engineers must practice is to exercise the 
skill, care, and judgment that a reasonable engineer from a similar location would have exercised 
under the same or similar circumstances.  Several important items are omitted from the required 
standard of care that deserve mention. 
Engineers do not guarantee perfection or warrant their work unless they have specifically 
agreed to do so by contract.  They are only required to practice to the standard of their peers.  As 
a result, problems that could have been prevented through engineering can happen on a project 
without an engineer committing malpractice. 
Similarly, there are several key elements in the standard of care definition that merit 
additional discussion. 
2.3.1. Reasonable 
Who is this reasonable engineer against which all other engineers are measured?  He does 
not exist.  The reasonable engineer is a fictional entity that is neither exceptional nor bad at 
engineering – he is not even the average engineer.  Rather, the reasonable engineer is a prudent, 
unemotional engineer of the same education and experience of the general community of 
engineers (Sido 2006). 
An engineer is always compared to the generic reasonable engineer—not a reasonable 
engineer of the defendant’s background (Day 1994).  If the defendant engineer has advanced 
education (in a situation typically not requiring advanced education or specialization) or is less 
intelligent than the average engineer, it does not matter.  The actions are compared to the actions 




2.3.2. Same or Similar Location (“the locality rule”) 
As stated in the general definition of the standard of care, engineers are compared to a 
reasonable engineer from the same or similar location in establishing reasonable acts; this 
principle is commonly referred to as the locality rule. The exact definition of the locality rule 
varies from state to state.  Many states consider the locality rule to mean the same location on a 
citywide level.  Other states treat the locality rule on a statewide level.  The locality rule may 
seem like a meaningless distinction on its face, but it can make a difference as to what exactly 
the applied standard of care is.  Several states are large and have dramatically different cities 
within it—e.g., Dallas or Houston compared to a small west Texas town.  Engineers as a group 
in large cities may practice to a different standard than the engineers in small towns when looked 
at as collective groups.  These potential differences can result from firms in larger cities having 
greater resources, larger and more complex projects, more competition among firms, larger firms 
with greater resources, etc. 
Some scholars and dissenting judges have criticized the locality rule, stating that where 
you are located should not affect how a profession is practiced (Acret 2008). These criticisms 
have grown louder in more recent years with the technological advances and ease of 
communication available today.  Still, there has not yet been a widespread abandonment of the 
locality rule.  However, studying the locality rule in other professions reveals the direction in 
which the locality rule is moving. 
The medical malpractice legal field is more developed than the engineering malpractice 
field as a result of a greater number of lawsuits.  Many scholars agree that the medical 
malpractice field is a good guide for professions with less development, including Williams 
(2008), who states in her treatise that “if no standard of care for architects or engineers has been 




the medical or legal profession may provide some guidance in establishing the standard for 
architects or engineers.” 
Looking at the medical malpractice field reveals a great erosion of the locality standard.  
A 2007 Journal of the American Medical Association article showed that more than half of the 
states (29) apply a national standard of care in medical malpractice (Lewis 2007).  These 29 
states may soon also apply the same national standard of care to engineering cases. 
On the other hand, the practice of engineering varies more by location than the universal 
field of medicine.  Some localities may be particularly exposed to hurricanes, while others may 
have great seismic concerns.  Further, some states place a greater emphasis on environmental 
concerns, which can indirectly lead to a structural engineer practicing to a higher standard to 
comply with those environmental regulations. 
Thus, it is not a given that many states will move toward application of a national 
standard of care in engineering malpractice suits. 
2.3.3. Same or Similar Circumstances 
“Same or similar circumstances” should be easily understood by most engineers, but it is 
a factor that should not be overlooked.  The concept of same or similar circumstances states that 
engineers’ actions are evaluated compared with the performance of a reasonable engineer on 
projects of similar size, scope, industry, etc. to the relevant project. 
For example, an engineer on a $1 billion project will likely be expected to perform 
additional research, calculations, site specific studies, etc. than an engineer on a project with a 
budget of $10,000.  Doing a wind tunnel study on an isolated support is just not feasible, but it 
can be a necessity on a skyscraper. 
Similarly, structural engineers in different fields can have significantly different practice 




code-allowed limits because cost is a primary concern of the client/structural engineer in that 
circumstance.  Conversely, an engineer designing structures/supports in an industrial setting may 
intentionally overdesign members because having the ability to expand or make changes to the 
structure in the future is of primary importance. 
2.3.4. Timing 
In some circumstances, a lawsuit over an engineering decision does not take place until 
years or even decades after the decision was made.  In that case, should the engineer be 
evaluated based upon the current standard of care or the standard of care in place at the time that 
the structure in question was designed?  Courts will apply the standard of care in place at the 
time that the possible breach occurred (Williams 2008).   
2.4. The Effect of Specific Considerations or Circumstances on the Standard of Care 
The general definition of the standard of care is always the controlling influence in 
determining whether the standard of care was met.  However, an engineer can come across many 
items or circumstances in practice that may have significant effects on that standard.  These 
items or circumstances and their effects on the standard of care are evaluated individually. 
2.4.1. Legally Enacted Codes 
Codes are an integral part of an engineer’s practice.  Engineers rely on codes in nearly all 
technical aspects of design.  Engineers often believe that if they follow the relevant code, they 
have upheld the standard of care.  While this is generally true, situations exist that may require 
effort in excess of code requirements.  Similarly, it is possible to deviate from code provisions 
and not breach the standard of care. 
Prior to analyzing a code’s effect on the standard of care, an engineer must first 
determine which codes are legally enacted.  Governance of the building of structures is a matter 




building codes (e.g., the International Building Code or “IBC”) as part of the state building code 
by reference.  The IBC then imparts by reference many design codes7  ith which structural 
engineers are familiar (e.g., ASCE 7, AISC Manual, ACI manual).   
The IBC also specifies the edition of the code in effect—which can be a more important 
distinction than the actual code in practice.  Generally, a lag of several years exists between the 
issuance of a design code and its enactment into state law.  This lag occurs because a new edition 
of the IBC must adopt the new edition of the design code; then the new IBC must be adopted by 
the state.   
For example, IBC 2012 (or an earlier edition) is in effect in the majority of states as of 
June 2017.8  IBC 2012 incorporates by reference ASCE 7-10.  As a result, ASCE 7-10 is still the 
controlling design code in the majority of states despite ASCE 7-16 being available.  It might be 
a substantial time before at least ASCE 7-16 (referenced in IBC 2018 ) is in effect in all states.9  
A failure to apply the applicable code does not automatically result in a breach of the 
standard of care, but it can be very damaging to the defendant engineer.  Within the law of 
negligence, there is a doctrine known as “negligence per se.”  The literal translation of 
negligence per se is “negligent in itself”—that is that an act itself is negligent, no further proof is 
required.  
In engineering malpractice, some states consider violating a state enacted code to be 
negligence per se (e.g., McDonough v. Whalen), but others do not (e.g., Taylor Thon et al. v. 
Cannaday).  The significance of the distinction is largely a matter of proof. 
Sido (2006) states in his treatise that, if not following the code or using the wrong edition 
of a code is considered negligence per se, “there is a presumption of negligence that can only be 




acted reasonably under the circumstances.”  That is, the burden of proof is shifted to the 
defendant to overcome the strong presumption that he breached the standard of care.   
If deviating from code requirements is not considered negligence per se, the defendant 
engineer is still in a difficult position.  The relevant design code can be offered as evidence as to 
the standard of care—very persuasive evidence.  Jurors are likely to be heavily influenced by the 
fact that a code or law was not followed; Sido’s experience is that “the negative impact the very 
idea of a statutory violation may have upon a jury hearing the case may be substantial.” 
In either case, the engineer still has the opportunity to prove that he upheld the standard 
of care despite not following the relevant design code.  This can be accomplished by showing 
that the reasonable engineer from the same community would not have followed the code under 
similar circumstances. 
Deviating from code requirements might be necessary in some extremely new and 
innovative designs or use of newly introduced materials.  An engineer with a doctoral degree 
(PhD) in a new field of study might be successful in stating he adhered to the standard of care 
despite not being completely code compliant. 
An engineer using an old edition of a code is a more likely example to happen in practice.  
An engineer with many years of experience using a previous code despite a newer code being 
available might have a valid argument that the standard of care was not breached.10  The 
engineer can argue that he knew how to use the previous code and that it has proven effective in 
his experience.  Using a newer, more complicated code could lead to more problems than using 
the old code.11  Respected professionals have written that new codes are overly complicated and 




On the other hand, code compliance is a compelling argument that the standard of care 
was upheld. Circumstances can occur in which mere code compliance falls short of the relevant 
standard of care—e.g., a major project in a location with unique features might warrant special 
testing not required by code provisions.  However, in the vast majority of circumstances, code 
compliance indicates that the standard of care was upheld. 
2.4.2. Non-Codal Published Practice Guidelines 
These sources include guides published by professional societies (ASCE, AISC, 
AASHTO, etc.), industry practice guides published by industry groups, or textbooks written by 
experts in the field.  The guidelines do not have the force of law, unlike legally enacted design 
codes.  Thus, there can be no negligence per se for deviating from a published practice 
guideline—no matter how universally accepted the guideline is. 
Despite not being able to create a negligence per se action, these guidelines can have a 
similar effect as the codes—namely, being persuasive evidence of a breach or of upholding the 
standard of care (Hatem 1989).  The guidelines are influential because they are essentially the 
opinion of many experts in the relevant field. Their importance stems from the fact that they fill 
knowledge gaps that codes do not cover.  If one follows the guidelines, he is practicing in line 
with the experts that wrote the guideline.  On the other hand, deviating from respected practice 
guidelines can give the opposing party in court an argument that the engineer did breach the 
standard of care. 
In either circumstance, whether the practice guideline was followed is not determinative 
in establishing a breach or compliance with the standard of care, nor is it as influential as legally 
enacted design codes.  Many reasons exist for deviating from practice guidelines—including the 




practice guidelines is more influential in establishing that an engineer adhered to the proper 
standard of care than in establishing a breach of the standard of care. 
2.4.3. Calculations 
Engineers sometimes do not produce calculations on certain items—likely because they 
knew calculations were not needed by their engineering judgment.  Will a lack of calculations 
demonstrate that the standard of care was breached?  No.  If the standard of care was upheld, a 
lack of calculations has no bearing on that determination; it is ultimately the engineer’s judgment 
that is determinative (Kardon 2005).  That said, a well prepared calculation book greatly helps in 
proving that the standard of care was upheld, but a complete lack of calculations does not 
indicate a breach. 
2.4.4. Software and Technology 
Software and technology are an integral part of present day engineering practice, but is it 
necessary to use the latest software to adhere to the standard of care?  Does the standard of care 
require the use of software at all?  Generally speaking, no. 
Engineering design has been performed without software for the vast majority of 
engineering history.  Software can be helpful in design, but it is generally not required.  
Similarly, the latest and greatest software/design methods are not required in most 
circumstances. 
The exception to not needing software or the most recent technology would be a 
circumstance in which a project scope was such that the latest design methods or software 
provided essential results that could not be obtained by hand or older methods.  In addition, the 
design method/software must have been one that would have been used by the community of 
engineers in similar circumstances (remember, the reasonable engineer standard is the guideline 




What if the engineer performed everything perfectly using software, but the software 
coding was flawed?  Would that amount to a breach of the standard of care? Possibly.  The 
determination of whether a breach occurred would likely come down to if the error as a result of 
the software coding was one that a reasonable engineer would have noticed in the ordinary 
course of practice (Laurie and Becker 2004).  It is likely not reasonable to expect an engineer to 
catch a minor software error on one beam out of many in a complex model, but an engineer 
should notice a gross error in major portions of a calculation model.12 
2.4.5. Reliance on the Work of Others upon Making Changes to or Taking Over a Project 
In a scenario in which an engineer takes over an ongoing project or makes modifications 
to an existing project, can the engineer rely on the work of others to be correct?  No, an engineer 
must check for himself anything which falls under the scope of his responsible charge (Acret 
2008). 
For example, if a structure was designed for an upward expansion—and the drawings 
clearly stated such—an engineer should still verify to his own satisfaction that the existing 
portion can withstand the increased load.  Reliance upon the work of previous engineers is not 
sufficient to satisfy the standard of care. 
2.4.6. Client Demands and Preferences 
If a client requests that you design a structure to less than the normal code requirements, 
is an engineer still adhering to the proper standard of care if he complies with the client’s 
demands—i.e., can client demands alter the standard of care?  Almost always, a client’s request 
cannot lower the standard of care since one of the most important goals of structural design is to 
produce facilities where the safety of its users can be protected from structural related failures.  




code at the owner’s request, but that occurrence is the rare exception rather than the rule 
(Greenhaven Corp. v. Hutchcraft & Associates, Inc.). 
The Pennsylvania Supreme Court delivered a more typical result in Medoff v. Fisher. In 
Medoff, an architect designed a building per the client’s demands—but against the relevant 
building codes.  The owner later refused to pay the architect his fee, and the architect sued.  The 
court did not allow the architect to recover its fee and even accused the architect of conspiring 
with the owner to commit an illegal act. 
Even in the rare circumstance that a court does allow an altered standard of care as a 
result of a client’s request, the reduced standard is not applied against third parties.  Building 
codes exist to protect the general public.  If an individual from the general public is harmed as a 
result of an engineer failing to satisfy the required code (even at a client’s request), the reduced 
standard of care does not apply in a negligence suit by that harmed individual.14  Further, the 
engineer who alters his usual standard of care at a client’s request still faces sanction or loss of 
the ability to practice from the licensing board or even criminal punishment regardless of 
malpractice liability.15 
On the other end of the spectrum, a client has every right to demand that its structure is 
built in excess of the relevant design code or typical standard of care.  This standard would be 
defined in a contract, and the engineer could be liable for a breach of contract claim should he 
fail to meet the enhanced design standard. 
2.5. Conclusions and Recommendations 
The engineering standard of care can be confusing to engineers, as well as lawyers.  
There are many competing influences to the standard of care—codes, peers, design guides, client 




breached will be decided on a case by case basis by a jury of our peers.  It is even possible for 
the same set of facts to end in two different results depending on the composition of the jury. 
Ultimately, the standard of care is based on the practice of a fictional “reasonable” 
engineer from the community.  Engineers can take several steps to ensure they practice to this 
standard.  In doing so, they will reduce the likelihood that they commit malpractice based upon a 
misunderstanding of the rules, standards, and laws governing engineering practice. 
The understanding that the determination of the standard of care depends on what a 
reasonable engineer from the same area would do should encourage communication amongst 
engineers.  Engineers should talk with others at their office or at engineering society functions 
and should reach out to others when uncertain of how to address a difficult issue.  Engineers will 
ultimately be judged upon how they performed relative to their peers.  One must never be too 
proud to get a second opinion. 
All structural engineers should familiarize themselves with the state and local building 
codes where they practice—including researching the areas (if any) where the local building 
code deviates from the International Building Code.  Also, engineers should be aware of the 
edition of the codes that are enacted; it often takes years before a new design code is legally 
enacted by reference in the local law. 
Similarly, seeking out and using design guidelines offered by professional and industry 
organizations can help establish compliance with the standard of care.  These guidelines attempt 
to simplify the sometimes confusing code language for a practicing engineer.  Additionally, if 
following a guideline in design, it is the same as having all of the individuals that edited/wrote 




Maintaining a record of calculations and always staying educated regarding new 
technology and calculation methods is beneficial as well.  While it is the engineer’s judgment 
that is ultimately determinative in deciding if there was a breach in the standard of care, a 
thorough and correct record of calculations will help ensure that the standard was met and can 
help in proving adherence to the standard of care in court. 
Engineers should never compromise the safety and integrity of their design based upon a 
client demand.  This can be more difficult than it sounds—clients ultimately pay an engineer’s 
salary, so desiring to please clients is natural.  However, failing to adhere to the proper standard 
of care can result in both the engineer and the client getting sued or even being charged with 
criminal violations. 
Employers can help alleviate breaches of the standard of care by utilizing an effective 
quality control program.  Checklists and peer review/checking can be utilized to find and address 
errors in engineering work products before they are issued.  Formalized company standards can 
eliminate the variability (and thus opportunity for error) in common design calculations and 
features.  Each employer must devise a quality control plan that is effective in identifying errors 
without being so overly burdensome as to elicit non-compliance. 
Engineers should always have the relevant standard of care in mind when practicing.  It is 
ultimately what determines if they (and their employer)16 will be liable for malpractice.  Further, 
engineers can face consequences from the licensing board—even losing the ability to practice the 
profession—if the standard of care is not met.  Following the above guidelines helps ensure that 
an engineer is practicing to the appropriate standard of care. 
2.6. Notes 
1.  All engineers must adhere to the relevant standard of care—whether licensed or unlicensed, 





2.  The terms “malpractice” and professional negligence are used interchangeably in this paper. 
 
3.  Engineers are professionals (and are distinguished from construction-related negligence 
claims) because engineers are required to obtain advanced education and experience in 
mathematics, physical sciences, material sciences, and engineering sciences.  It is this special 
training that differentiates an engineer or other design professional from the common tortfeasor. 
 
4.  All non-expert witnesses are not allowed to give their opinion in court and can only testify to 
the facts of the case. 
 
5.  Illinois Pattern Jury Instructions – Civil – 105.00. 
 
6.  This is commonly referred to as a “summary judgment.”  The purpose of a summary 
judgment is to prevent cases with indisputable facts from occupying court time.  Hence, if 
reasonable parties would not disagree on the facts of a case, a fact finder (i.e., jury) is not 
needed—only the law need be applied, which is the judge’s responsibility.  Exactly what 
constitutes evidence that establishes facts that reasonable parties would not disagree on is 
determined by the judge and can vary greatly among different courts. 
 
7.  In this paper, the term “design code” refers to any standard, specification, code, etc. that is 
incorporated into the local building code by reference. 
 
8.  Every state or local entity within a state has adopted at minimum a portion of the IBC. See the 
following document for a survey of current state building codes and the amount/edition of each 
state’s reference to the IBC https://cdn-web.iccsafe.org/wp-content/uploads/Master-I-Code-
Adoption-Chart-local-JUNE.pdf 
 
9.  An even more striking example of old codes being in effect is the city of Chicago.  Chicago 
still operates under ACI 318-83 (published in 1983) for concrete design (see Chicago Building 
Code 13-136-010: 
http://www.amlegal.com/nxt/gateway.dll/Illinois/chicagobuilding/buildingcodeandrelatedexcerpt
softhemunic?f=templates$fn=default.htm$3.0$vid=amlegal:chicagobuilding_il ).  
 
10. Even if using an old code edition is a breach of the standard of care, the engineer would not 
necessarily be liable for negligence/malpractice.  All elements of negligence must be present—
including causation.  A plaintiff must prove that the breach caused the damages—i.e., that the 
damages would not have happened had the latest edition of the code been used.  In many 
occasions, codal updates are not major changes and thus unlikely to cause a different result. 
 
11. This is a not uncommon occurrence in the industrial field in the first author’s experience.  
Many engineers still design steel structures per the “green book”—aka the 1989 AISC Manual of 
Steel Construction because the design methods are familiar, logical, and easily understood. 
 
12.  The engineer could attempt to recover from the software company for negligence in the 





13.  Architects and engineers are generally treated the same in the eyes of the law. 
 
14.  Engineers generally owe the general public a duty to practice to the standard of care, and 
thus can potentially be liable to members of the general public when they are harmed by an 
engineer’s negligence.  For further discussion of an engineer’s potential liability to third parties, 
the authors refer readers to Ittmann et. al. (2016). 
 
15.  Although this paper’s principal focus is on the legal standard of care, the ethical 
considerations to third parties is of primary importance in the practice of engineering.  Holding 
paramount the safety, health, and general welfare of the public is Canon 1 of both the ASCE and 
NSPE Code of Ethics. 
 
16.  An analysis on an engineer’s personal liability as compared to the employer/business’s 
liability (including the effect of business entities) is an important topic.  The authors have written 





CHAPTER 3. PERSONAL LIABILITY OF THE PRACTICING ENGINEER 
3.1. Introduction 
The extent to which an engineer can be personally liable is a topic that is frequently 
misunderstood.  The following discussion appeared in on an online engineering discussion 
forum1 and mirrors conceptions (and misconceptions) commonly expressed in practice.  An 
initial poster inquired as to whether an engineer can be held liable for a mistake made when 
working for a company.  The responses were varied and rarely correct, including: 
• The initial poster provided what he thought was the correct answer—that an engineer 
working for a company cannot be personally liable. 
• Another poster replied that if you stamp something you assume all liability.  Your employer 
cannot even provide a defense for the engineer. 
• One poster stated that a plaintiff will never sue an engineer but will instead go after the 
company for its “deep pockets”.  The poster further surmised that maybe a plaintiff would 
sue an engineer after it lost the case against the company. 
• Finally, another poster stated that the company will be primarily liable, but the engineer can 
be sued. 
This discussion is indicative of the general confusion amongst practicing engineers on 
questions of personal liability.  A consensus was not reached and many wrong opinions were 
given.  Addressing the above message board assertions individually: 
• An engineer can be personally liable when working for a company.   
• Stamping an engineering product may increase the likelihood that you can be liable for an 
act, but it does not change the rules of liability.   
                                                 
This chapter was previously published as Ittmann, J., Friedland, C., and Okeil, A. (2016). “Personal Liability of the 
Practicing Engineer.” J. Legal Affairs Dispute Resolut. Eng. Constr., 8(3), 04516002- 1-7.  Reprinted with 




• Plaintiffs generally name every possibly liable party initially in a lawsuit to avoid running 
into statute of limitation or procedural preclusions—as well as for strategic purposes.  
• Finally, a company is not automatically primarily liable as a matter of law for a judgment 
against an individual engineer.   
The purpose of pointing out the erroneous conceptions from forum members is not to 
criticize that particular message board.2  Rather, this discussion is an anecdote that demonstrates 
the need for clarification amongst practicing engineers on personal liability.  Additionally, the 
discussion did contain some well-stated and mostly correct opinions. 
Similar to the previously demonstrated disparate opinions, practicing engineers also have 
varying opinions as to the extent that signing and sealing engineering work products affect 
personal liability.  Only 20% of engineering college graduates go on to become licensed 
professional engineers.3  Anecdotally speaking, one of the most commonly stated reasons for not 
pursuing licensure by engineers that choose not to do so is that they “don’t want the liability” 
that comes with a P.E. license.  
Despite these confusions, there is a dearth of recent scholarly writing on this topic.  
Existing articles on engineering personal liability (e.g., Bakos and Hake 1987; Grover and 
Rhomberg 1987) were published over twenty years ago, while the topic of personal liability in 
other fields has received much more treatment in recent years (e.g., Bailey, 2012 in the medical 
field).  While the dearth of writing on this topic leaves a significant opportunity for scholarly 
contributions, the intent of this article is to explain basic legal ideas/theories at the level of a non-
legally educated engineer and to serve as a starting point for updated articles on personal 
liability, including more robust discussion of associated legal principles and doctrines, as well as 




This article specifically examines the personal liability of practicing engineers, as well as 
the effect (if any) being a licensed professional engineer has on personal liability and whether 
sealing (or not sealing) plans and specifications creates (or avoids) personal liability for the 
engineer.  This paper also includes an overview of the length of time an engineer may be liable 
for acts on a project after the project’s conclusion. 
3.2. Liability Overview 
Before discussing personal liability, “liable” and the circumstances under which liability 
can arise must be defined.  Black’s Law Dictionary is generally the first source for basic 
definitions of legal terms, and it defines liable as “bound or obliged in law or equity; responsible; 
chargeable; answerable; compellable to make satisfaction, compensation, or restitution”—
basically, a liable individual is legally obligated to compensate the party to which he or she is 
liable in some way.  Once a judgment is obtained against a liable party, that liable party is then a 
judgment debtor to the harmed party and owes that harmed party a legal debt in the amount of 
the judgment.  The circumstances in which liability can arise and the extent of that liability are 
explored on the basis of law in the following sections. 
3.2.1. Theories of Liability 
There are three main possibilities which could cause an individual to become liable to 
another party: statutory law, contract law, and tort law.   
Statutory liability exists when a statute provides for one party to be liable to another 
when no other basis for liability exists,4 and is the least common form of liability—especially for 
practicing engineers.   
Contractual liability is commonly alleged in lawsuits against engineering firms.  For 
contractual liability to exist, a contract must exist; and an obligation of that contract must have 




individuals (or businesses) must be a party to the contract—i.e. the legal doctrine of privity.6  For 
this reason, employee engineers are rarely personally liable for contractual obligations because 
employee engineers are rarely (if ever) parties to agreements between firms and clients.  As a 
result, an engineer’s personal liability is primarily based upon tort law. 
A tort is a legal wrong committed by one party (the tortfeasor) against another.  The 
presence of a tort creates a legal right for the harmed individual to be “made whole” by the 
tortfeasor.  Many types of torts exist—battery, assault, false imprisonment, conversion, 
defamation, and so on.  If sued, engineers will most likely face negligence lawsuits—also 
referred to as malpractice in occurrences of negligence by professionals. 
For the tort of negligence to be present, all four elements of negligence must be present:  
(1) duty, (2) breach of the appropriate standard of care,7 (3) causation—both proximate and 
cause in fact, and (4) damages.8  Of these elements, breach of the appropriate standard of care is 
frequently the most contested and pivotal element in establishing a malpractice suit against an 
engineer. Stated generally, to uphold the relevant standard of care an engineer must exercise the 
skill, care, and judgment that a reasonable engineer would have exercised under the same or 
similar circumstances. 
Any party who could theoretically be liable is commonly named in a negligence lawsuit 
to avoid statute of limitation preclusions, procedural preclusions, and for strategic purposes.  
Potential parties are named because the statute of limitations continues to run for a potential 
defendant not named in an ongoing suit.  Also, some states require the joinder of all necessary 
parties in a lawsuit (e.g., Cogdell v. Hospital Center at Orange) and/or will preclude future suits 




Further, plaintiffs want to avoid giving the named defendants the possibility of blaming 
unnamed defendants (who are not present in the suit to defend themselves) because fault could 
be allocated to the unnamed defendants upon which the plaintiff cannot pursue and collect a 
judgment.10  Therefore, a cautious plaintiff will name all possible parties and let the non-liable 
parties be excused from the lawsuit at a later date in order to avoid a scenario in which the 
plaintiff cannot collect from a liable party because that party was not named in the lawsuit. 
A subset of tort liability pertinent to this discussion is vicarious liability for actions of 
employees through the doctrine of respondeat superior.  The doctrine of respondeat superior 
states that an employer (i.e., the business) shall be liable for the actions of an employee 
committed within the course and scope of that employee’s work—regardless of the employer’s 
actions or culpability (Acret 2008).  Vicarious liability results in numerous practical effects in 
most lawsuits against employees.  Namely, plaintiffs generally try to recover from the party with 
the “deepest pockets” – this is frequently the employer.  
As a result of employers potentially being liable for employees’ actions, employers 
frequently include employees in their errors and omissions (malpractice) insurance.11  Similarly, 
employers (or their insurers) also will likely provide a legal defense for that employee to 
minimize the potential liability faced through the doctrine of respondeat superior. 
3.2.2. Personal Liability vs. Business Liability 
The default rule is that parties named in a lawsuit and eventually found liable are 
personally liable for that debt resulting from the lawsuit.  This rule applies to all employees—
from doctors working for a hospital to minimum wage employees working for a superstore.  The 
law is moving in the direction that even employee supervisors can be personally liable for 
employment decisions within the course and scope of work.12  The key factor to remember is that 




liable.13  This is especially true for professionals, who are held to a different and higher standard 
than the average reasonable person in conducting their profession. 
The significance of an individual being personally liable for a debt is that the individual 
is responsible for paying the debt from his or her own assets or future earnings.  Absent a law to 
the contrary, any and all of a debtor’s possessions may be seized to satisfy a judgment.  This 
includes an individual’s checking and savings accounts, (some) retirement accounts, car(s), 
house(s) (in many states), personal belongings, (some) college savings funds, and on and on.  It 
can even include money that the liable individual has not yet earned, as almost all states allow a 
portion of future wages to be garnished to satisfy a civil judgment.  If the liable individual lives 
in a community property state, the creditor can seize his or her spouse’s half of the family’s 
possessions, and even garnish his or her wages as well. 
Business liability is the liability that the business entity itself sustains.  All of the assets of 
the business can be used to satisfy legal debts of the business unless there is a law to the contrary 
(similar to personal liability for individuals).  Owners of businesses organized as a liability 
limiting entity (e.g., corporation, LLC) are not personally liable for the debts of the business—
assuming the owner is not personally liable from his or her actions that created the liability.  On 
the other hand, owners of businesses not incorporated as a liability limiting entity are personally 
liable for the debts of the entity. The practical relevance of this distinction for practicing 
engineers is that plaintiffs do not care from whom they collect on a judgment; they merely desire 
to collect completely and quickly.  This reasoning explains why plaintiffs go after the proverbial 
“deep pockets.”  Engineers working for a wealthy owner of a small firm may believe they are 
safe from judgment, as a plaintiff would pursue the rich owner.  However, if the owner has 




engineers as the only potential parties from which to recover (assuming the owner’s actions did 
not create personal liability in the matter). 
3.3. The Effect of Licensure15 on Personal Liability 
The effect of engineering licensure on an engineer’s potential personal liability is 
commonly misunderstood by engineers—unknowingly so in many circumstances.16  Some 
engineers use liability as a reason (or excuse) for not obtaining licensure. 
There is some truth to the sentiment that licensed engineers face greater liability than 
unlicensed engineers.  Being a licensed professional engineer in and of itself does not result in 
increased liability; however, a licensed engineer is more likely to be involved in circumstances 
that can lead to greater liability.  For example, a licensed engineer is more likely to be asked to 
serve as the lead engineer/engineer of record on a project.  The engineer of record faces a greater 
exposure to liability than staff engineers on a project.  In this scenario, being licensed does not 
create liability, but leads to serving in a position with greater responsibility and increased 
exposure to potential liability. 
Similarly, licensed engineers could be pressured to sign and seal drawings of which they 
did not have responsible charge in the production of the drawings—whether as a result of the 
firm not having any other engineers licensed in that state or as a result of working for an 
unethical firm needing drawings sealed.  The act of sealing drawings that an engineer should not 
seal under standard rules of practice can create liability exposure for typical problems that could 
arise on the project, as well as potential additional liability for signing and sealing drawings that 
he or she should not have (Acret 2008). 
On the other hand, an engineer practicing without a license in situations that require a 
license can face greater liability exposure and even criminal prosecution or fines for practicing 




potential liability by becoming properly licensed—regardless of the signing and sealing 
requirements of those tasks. 
Engineers are professionals similar to doctors, lawyers, accountants, etc., and the laws on 
professional malpractice are similar across most professions.  As such, a comparison to other 
fields with greater case law precedent and development can provide pivotal guidance to the 
practicing engineer.  The medical malpractice field is significantly more developed than the 
engineering malpractice field; engineers can look to developments in the medical malpractice 
field for guidance as to how situations would be treated in engineering malpractice cases.17  
Also, placing familiar situations into a similar—but different—context can force individuals to 
reevaluate their beliefs or opinions on matters. 
In comparison to the medical field, most individuals (whether legally educated or not) 
would agree that a doctor who practices in an area of medicine that requires a license or 
specialization of some type without the required license or specialization faces (at a minimum) 
the same potential liability as a doctor practicing with the proper licensure.  More likely, the 
doctor practicing without the proper certifications would face extra liability and possibly 
criminal prosecution for offering professional services in a field that he or she is not legally 
authorized to practice.  The same logic applies to unlicensed engineers who practice in areas that 
require a license. 
Several common areas of misunderstanding or questioning regarding the effects of 
licensure on personal liability are now addressed individually and in greater detail. 
3.3.1. Can engineers avoid liability by issuing unsealed plans? 
Not typically.  Attempting to use unsealed plans as a defense to malpractice is not an 
effective strategy.  Engineers are required to practice to the relevant standard of care for their 




Using the most recognizable structural engineering failure of modern practice in the 
United States (the Kansas City Hyatt walkway failure) as a hypothetical places the legal 
consequences in proper perspective.  In the Hyatt failure, a catwalk failed as a result of improper 
connections approximately one year after the hotel opened.  114 people died as a result of the 
collapse, and many more were injured.18  In this case, all of the plans were properly signed and 
sealed; however, had the engineers not sealed the plans, they certainly would have faced lawsuits 
and possibly liability.   
Unsealed plans may make proving that an engineer worked on a project more difficult 
than just referring to the stamp on the plans.  However, in a situation such as the Hyatt, there 
would be much testimony on the project—including presenting timesheets, meeting notes, etc.—
to establish all involved engineers’ roles. 
One circumstance where an engineer may be able to use unsealed plans as a defense to 
liability is a situation in which the plans were issued unsealed by someone other than the 
engineer of record.  In that case, the engineer could successfully argue that the plans were 
incomplete and issued without his or her authority.   
3.3.2. Can sealing plans create liability where it otherwise would not have existed? 
Sometimes.  As previously discussed, an engineer who served as the lead on a project and 
intentionally did not sign and seal the plans could still face liability for any mistakes made, plus 
potential additional liability for failing to comply with professional rules regarding signing and 
sealing.  In this circumstance, signing and sealing plans could reduce the potential liability. 
On the other hand, the act of signing and sealing plans for a project in which the engineer 
did not have any involvement can create liability (the potential liability in such a situation would 
have been nothing prior to the signing and sealing).  This practice is known as “plan stamping”  




charge), which is against the engineering rules and/or laws of all states.  Plan stamping may 
create a negligence per se cause of action.19 However, even if the doctrine of negligence per se 
does not apply, general legal principles still would create liability for the engineer stamping 
plans not prepared under his or her responsible charge. 
By signing and sealing a document, an engineer certifies that the document was prepared 
under his or her responsible charge (Weiss 2008).  The public relies upon this certification by an 
expert in the field.  Engineers who seal plans in which they were minimally involved are failing 
to uphold the standard of care for an engineer in that situation.  As a result, the engineer could be 
sued for malpractice.  An argument that the engineer merely stamped the plans and did not 
perform the actual engineering will provide no defense to the engineer. 
 Wynner v. Buxton affirms these general principles.  In Wynner, the court stated that “by 
signing and sealing these plans, [the defendant] assumed responsibility for such plans.”  The 
court further clarified that the defendant’s “signature on the plans…was required and such 
signature did indicate his or her responsibility for them. Thus, if the plans were defective, and 
such defect resulted in deficiencies in the project, [the defendant] would be responsible.” 
3.3.3. Can an engineer (licensed or unlicensed) other than the engineer of record be held liable 
for malpractice? 
Yes.  Every engineer has a standard of care to uphold.  An upper level, experienced 
engineer and an engineer just out of school must both uphold the standard of care.  A finder of 
fact may allocate responsibility and fault differently for the two positions in a lawsuit, but all 
engineers must adhere to the standard of care. 
A comparison to the field of medical malpractice is relevant in this circumstance.  An 
attending physician serves a similar role in patient care as the engineer of record in engineering 




also have many team members performing critical tasks under their authority.  Residents (or 
essentially doctors in training) can be held liable for malpractice.  Bailey (2012) clearly states 
this reality in her study on resident liability, stating “just because residents are trainees does not 
mean they cannot be held liable for medical malpractice. Residents can and do get sued.” 
Just as residents can be held liable despite working under the authority of an attending 
physician, all engineers working under the authority of an engineer of record can be found liable 
for malpractice.   
3.4. Personal Liability of Engineers 
The extent of an engineer’s personal liability will vary based on whether the engineer is 
an employee of a firm, an owner of a firm/solo practice, or a government employee.  Each 
scenario is examined individually. 
3.4.1. Engineer employed by a firm 
As already established, engineers employed by a company can be personally liable for 
their actions.  This liability is not secondary to the employer’s liability as a matter of law.  The 
plaintiff has the option of pursuing the judgment from the engineer or the employer (under the 
theory of vicarious liability through the doctrine of respondeat superior).   
In fact, some states will still hold engineers joint and severally liable with their 
employer.20  Joint and several liability states that any liable party can be required by the plaintiff 
to pay the entire judgment—not just the portion of the judgment allocated to that defendant, as is 
the case in joint liability.  For example, in a suit in which an engineer and an engineering firm 
are found to be liable for negligence for damages in the amount of $100,000, the court allocates 
10% of the fault to the engineer and 90% of the fault to the firm.  If the parties are joint and 
severally liable, the plaintiff can collect the entire $100,000 judgment from either the engineer or 




the judgment ($10,000), while the employer could be required to pay its share and the 
employee’s share under the theory of vicarious liability. 
The actual potential liability from lawsuits is not the only financial loss with which an 
engineer must be concerned.  Legal costs of defending a lawsuit can be substantial—even if the 
lawsuit is without merit.  An employer does not have a legal duty to provide a legal defense to its 
employees when they are sued.  However, from a practical standpoint, employers will often 
provide their employees with a defense for acts committed within the course and scope of the 
employees’ employment.  Employers are likely to provide this defense because they will be 
liable for the employee’s actions committed within the course and scope of work, and the 
damages are likely to be greater in a suit that was not defended. Along these same lines of 
reasoning, employers commonly include employees in their liability insurance.21 
Another practical consequence to an engineer’s personal liability is that many 
engineering lawsuits are based on contract theory of law.  In a contract suit, employee engineers 
cannot be personally sued because they are not a party to the contract—absent a rare set of 
circumstances that makes individual employees a party to an engineering contract between a firm 
and client.  Still, a client can sue for both tort and contract claims based upon one set of facts 
(Ittmann et al. 2013).  
3.4.2. Personal liability of a self-employed engineer 
The engineer will still be an employee of the firm (even if the engineer owns the 
practice), so the engineer’s personal liability as an employee is exactly the same as previously 
discussed for an engineer working for a company.  However, an owner-engineer can face 
additional liability depending on if (and how) the business is incorporated. 
If a business is not incorporated as a type of liability limiting entity, the owner is 




accumulates in his or her capacity as a working engineer.  This unincorporated practice is the 
default method of business organization—i.e., if no action is taken, a single owner business 
functions as a sole proprietorship as a matter of law.  Similarly, if an unincorporated business has 
multiple owners, the default organization is a partnership.  In a partnership, any partner is liable 
for all of the debts of a partnership. 
The significance of being personally liable for all the debts of a business is that the 
individual engineer can now be personally liable for the debts of the business obtained by 
contract and for the actions of the business’s employees within the course and scope of their 
employment. 
On the other hand, if an engineering firm is set up as a liability limiting entity,14 the 
engineer-owner will not be personally liable for the debts of the business.  The business entity 
itself is liable for the business debts, but only the assets of the business can be used to satisfy that 
debt.  The owner cannot be required to contribute additional assets to the business to satisfy the 
business’s debts. 
3.4.3. Engineer Working for the Government 
Employees of the Federal government enjoy the theory of sovereign immunity in all 
actions against that employee for actions arising out of his or her employment (Grover and 
Rhomberg 1987).  This includes federally employed engineers—as Grover and Rhomberg stated, 
“federal engineers or any government employees who are acting within their scope of duties are 
virtually immune from personal liability.”   
One major exception exists to this immunity from liability.  In cases involving violations 
of an individual’s constitutional rights, only qualified immunity is afforded to the engineer 




their behavior was done in good faith, valid, and within the general scope of their duties.  If these 
three things can be shown, the federal employee is not liable (Grover and Rhomberg 1987). 
Many states also have a form of sovereign immunity (Sido 2006).  However, state 
sovereign immunity has greatly been weakened through legislation in many of these states, but it 
is still a legal defense that has merit in some jurisdictions (Sido 2006). 
3.5. Duration of Personal Liability 
The length of time an engineer must be concerned about (or insure against) the potential 
liability arising out of a specific project depends on the relevant state’s laws.  All states have 
statutes of limitation.  Statutes of limitation limit the amount a time an individual may bring a 
suit based upon the relevant set of facts.  Public policy is in favor of not having an individual 
face liability for an act indefinitely.  For example, if two parties experience a car accident, the 
victim of that accident should not be able to threaten the offender with lawsuit indefinitely.  If 
the claim has merit, it needs to be litigated.  Also, as time passes, evidence is lost and witnesses 
can become less reliable.  For these reasons, most states want lawsuits filed within a reasonable 
amount of time, defined by each state’s statute of limitations. 
While the length of time to file a suit is clearly defined, the exact start date of that period 
of time is not always clear.  In the case of a car accident, the accrual (i.e., start) date of the statute 
of limitations is easily defined as the date of the car accident.  However, it can be much more 
complicated in engineering.  Many states now enforce the discovery rule, which states that the 
statute of limitations will only accrue once the harm has been discovered (Vardaro and 
Waggoner 1995). 
The discovery rule is commonly applicable in professional malpractice cases.  For 
example, a structure’s foundation could be engineered incorrectly and built per the incorrect 




of the problem.  If the statute of limitations were to accrue at the commission of the act that 
brought about the harm, an action will be barred; if the statute of limitation were to accrue at the 
discovery of the harm, a suit may still be brought.  In theory, liability could be indefinite because 
of the discovery rule. 
As a result of this potential perpetual liability, many states have enacted statutes of 
repose.  A statute of repose bars an action arising out of a set of facts after a fixed period of time 
from of the commission of the alleged wrong—regardless of when (or if) the harm was 
discovered (Acret 2008).  Most states have a statutes of repose period between five and ten years 
after the completion of the constructed item.22  New York, on the other hand, does not have a 
statute of repose for construction.23  As a result, engineers in New York face perpetual liability as 
of late 2015 (time of submission of this paper). 
3.6. Practical Applications 
Fortunately, most engineers will likely not have a judgment collected from them.  
However, all practicing engineers face the possibility of being sued and having to satisfy a 
judgment against them.  It is essential that engineers understand exactly what is at risk should 
they be sued for malpractice—basically everything they own outside of items that are 
specifically excluded from seizure by law.  This can include one’s house, car, savings, children’s 
college savings, future earnings, etc.  Engineers place all of these items at risk in the practice of 
engineering. 
Minimizing the likelihood of these items ever being used to satisfy a judgment is 
important.  Insurance is the primary method of ensuring that one is not forced to pay on a 
judgment. In many circumstances, employees are covered by their employer’s malpractice 
insurance.  That said, it is always wise practice to know exactly who and what is/is not covered 




coverage.  Large and medium sized firms will most likely have sufficient insurance coverage—
many clients require significant amounts as part of the contracting process.   
Engineers working for a small firm performing smaller jobs likely need to be more 
concerned about their employer’s insurance.  Similarly, an engineer joining a start-up firm 
should ensure that sufficient insurance coverage is provided—and preferably on an occurrence 
basis instead of claims made.24 
Engineers must be aware of the liability that comes with moonlighting or picking up 
occasional side jobs.25  In moonlighting, an engineer essentially sets up his or her own sole 
proprietorship and practices without the usual protections that come with working for an 
employer.  Engineers considering moonlighting should perform a proper risk management 
analysis with all of the necessary professionals.  Such an undertaking must be treated with the 
solemnity of starting a new business. 
Engineers must always obtain required engineering licenses when performing tasks 
which require a license.  No liability is avoided in a situation in which an unlicensed engineer 
performs work that requires a license.  More likely, the potential liability is increased in that 
scenario. 
Similarly, engineers must understand the responsibilities that come with being licensed.  
Merely holding a P.E. license does not subject an engineer to increased liability in itself.  
However, a licensed engineer is likely to be assigned tasks with greater responsibility (and thus 
liability) over time. 
3.7. Conclusions 
All practicing professionals face great liability in the practice of their craft.  Engineers are 
certainly not an exception to that reality.  This paper reviewed cases, scholarly articles, and legal 




• Engineers can be held liable when working for an employer primarily through tort law 
theory. 
• Professional licensure status is not determinative in establishing or escaping liability. 
• Failing to seal plans or specifications will not avoid liability—and could even increase 
liability. 
• “Moonlighting” or taking on “side jobs” further increases an engineer’s exposure to liability 
– especially if that engineer does not exercise prudent practices in establishing the new 
practice. 
• In theory, an engineer could be personally liable for work performed indefinitely, but most 
states have statutes of repose that limit the duration of potential liability. 
These realities carry great significance for the practicing engineer.  An engineering 
mistake at work could potentially alter an individual’s personal life forever—an unlikely, but 
possible scenario.  This situation becomes much more likely if an individual is considering 
starting a new business or occasionally practicing engineering apart from his or her primary 
employment. 
3.8. Notes 
1.  http://www.eng-tips.com/viewthread.cfm?qid=264180 (Accessed November 10, 2014) 
 
2.  The first author considers eng-tips to be a valuable resource and occasionally refers to it when 
researching engineering practice issues. 
 
3.  http://www.nspe.org/resources/blogs/pe-licensing-blog/80-myth-engineering-profession 
(Accessed November 10, 2014) 
 
4.  An easily understandable example of statutory liability (strict liability in this case) is dog bite 
statutes.  Many states have a statute that makes a dog owner liable for any unprovoked dog bite 
by that dog.  This is significant because there would almost never be contractual liability in such 
a circumstance, and there may very well not be tort liability (negligence) either—especially if the 





5.  Unlike negligence, damages do not have to be proven for there to be a successful breach of 
contract claim.  However, no damages will be awarded if the plaintiff cannot prove that he or she 
sustained damages. 
 
6.  Jensen and Land (1983) discuss the effect of privity on practicing engineers in greater detail. 
 
7.  The standard of care for a practicing engineer is an important topic and merits discussion that 
could occupy multiple scholarly articles alone.   
 
8.  In engineering malpractice tort actions, many states enforce some version of the economic 
loss doctrine.  The economic loss doctrine (generally) states that only property damages or 
personal injury damages may be recovered through tort law theory; recovery for purely 
economic damages are precluded (recovery for economic damages are limited to contractual 
claims).  However, the exact definition and scope of application of the economic loss doctrine 
can vary greatly from state to state.  Law firms have provided surveys online of state by state 
application of the economic loss doctrine that can be helpful for engineers trying to determine 




9.   The doctrine of collateral estoppel is an affirmative defense to a lawsuit when the issue has 
already been litigated.  A simple example of collateral estoppel is if a plaintiff were to fully 
litigate a lawsuit against an engineer for breach of contract.  After a judgment is rendered, that 
plaintiff is precluded from suing that engineer for malpractice under the same issue (set of facts) 
even though malpractice was not raised in the initial lawsuit.  This is different than res judicata, 
which prevents relitigating the exact claim—breach of contract in the example.  Some 
jurisdictions apply the collateral estoppel doctrine to parties that were not even named in the 
initial lawsuit, which is one of several reasons why plaintiffs typically name all potential 
defendants in a lawsuit. 
 
10.   An individual must be a party to a lawsuit in order to be liable for anything that is 
determined in that lawsuit.   
 
11.  http://www.nspe.org/resources/professional-liability/liability-employed-engineers (Accessed 
November 10, 2014) 
 
12.  e.g., torts such as defamation or statutory liability for violations of the federal or state 
statutes such as the Fair Labor Standards Act.  See Jensen-Welch, J. (1983) for a detailed 





13.  The Restatement on the Law of Agency (2006) clearly states that “an agent is subject to 
liability to a third party harmed by the agent’s tortious conduct. Unless an applicable statute 
provides otherwise, an actor remains subject to liability although the actor acts as an agent or an 
employee, with actual or apparent authority, or within the scope of employment.” 
 
14.  Some states place limitations on the specific types of liability limiting entities available to 
engineering firms—as well as other professional practices.  However, states with limitations 
generally have special entities available to professional practices (e.g., Professional Corporation 
or Professional LLC) that still afford the owners more liability protection than acting compared 
to operating as a sole proprietorship or partnership.  While business entity law varies by state, the 
general effect of these professional liability limiting entities is that the owners will not be liable 
for the debts of the business (obtained through lawsuits or other financial arrangements); 
however, each owner will not benefit from limited liability based on their own malpractice. 
 
15.  The circumstances in which professional engineering licensure is required is governed by 
state law.  Generally, “the practice of engineering” (which most states define in a broad manner) 
requires a license.  For many years, enforcement of engineering licensure requirements was lax 
on all but large and prominent projects that required signing and sealing.  Further complicating 
when licensure is required, many engineers relied on the existence of an “industrial exemption.”  
Many states do have some level of an industrial exemption, but it is often far more limited than 
many engineers realize (e.g., it may not cover certain disciplines or will only cover direct 
employees of the industrial facility).  These are a couple of the factors that have led to general 
acceptance of practicing engineering without licensure in certain positions when a strict reading 
of a state’s law may suggest otherwise in a mostly self-policing profession.  Unlicensed 
engineers often will not put forth the effort to obtain a license when (in their eyes) the only result 
will be facing increased liability—regardless of whether that assertion is completely true. 
 
16.  The first author encounters this situation with great frequency.  One of the first questions 
I’m asked when an individual finds out I’m also an attorney is “is it true that you can’t be liable 
if you don’t stamp anything” or some variation relating to the liability/lack thereof associated 
with being a P.E. and signing and sealing engineering work products. 
 
17.  This is well established in the practice of law.  For example, Williams (2008) states in her 
treatise on engineering malpractice that “if no standard of care for architects or engineers has 
been articulated by the courts of a particular jurisdiction, the standard adopted in the jurisdiction 
for the medical or legal profession may provide some guidance in establishing the standard for 





18.  Jack Gillum—the structural engineer of record on the Hyatt project—wrote an account of 
the events leading up to and following the Hyatt collapse in “The Engineer of Record and Design 
Responsibility” (Gillum 2000).  This article provides great insight on what it is like to be 
involved in a major structural failure, as well as suggestions for improving the design process. 
 
19.  The doctrine of negligence per se arises when a defendant violates a statute leading to 
damages.  The plaintiff must show that a law existed and the defendant violated it leading to 
damages.  If the plaintiff proves those elements, the defendant is liable for the damages resulting 
from the statute violation.  In this case, the alleged violation of a law is an engineer stamping 
plans not prepared under his or her responsible charge. 
 
20.  http://www.nspe.org/resources/issues-and-advocacy/take-action/issue-briefs/joint-several-
liability (Accessed November 10, 2014) 
 
21.  http://www.nspe.org/resources/professional-liability/liability-employed-engineers (Accessed 
November 10, 2014) 
 
22.  See this chart compiled by a law firm for a survey of all states’ statutes of limitation and 
repose: 
http://www.cozen.com/cozendocs/Outgoing/charts/ChartOfTheMonth/Limitations_of_Time_and
_Notice_Requirements_Chart.PDF (Accessed November 10, 2014) 
 
23.  http://dritoday.org/feature.aspx?id=525 (Accessed November 10, 2014) 
 
24.  Occurrence policies cover the allegedly negligent act no matter when the claim is actually 
made.  Claims made policies only cover the act if the claim is made while insurance policy is 
still active. 
 
25.  Bakos and Hake (1987) even discuss the potential for an engineer providing free or courtesy 





CHAPTER 4. ENFORCEABILITY OF LIMITATION OF LIABILITY 
CLAUSES IN ENGINEERING CONTRACTS  
4.1. Introduction 
Limitation of liability clauses are clauses placed in engineering contracts that aim to 
reduce the potential liability of an engineering firm or engineer for breaches of contract or 
malpractice.1     
Limitation of liability clauses are one of the most important aspects of an engineering 
contract; unfortunately, they are also one of the more misunderstood contractual clauses.  
Engineers (and many lawyers) have widely varying opinions of the validity of these clauses—
ranging from the opinion that any and all clauses are enforceable under all circumstances to the 
opinion that the clauses will only stand up in court under the most stringent circumstances.   
The goal of this paper is to provide an in depth examination of limitation of liability 
clauses in engineering contracts with a focus on their enforceability.  This discussion will also 
focus on the practical aspects and importance of these clauses to practicing engineers—and their 
lawyers.   
First, to help illustrate the importance of limitation of liability clauses, a hypothetical is 
presented in the context of medical, legal, and engineering contracts: 
John Doe (an all-star football player) is going to the doctor for a routine 
orthoscopic surgery, which will be performed under general anesthesia.  Prior to the 
surgery, he signs a standard contract with the surgeon, Jane Smith, and the doctor’s 
office agreeing to limit any potential liability from the surgery to $1000.  John awakes 
                                                 
This chapter was previously published as Ittmann, J., Friedland, C., and Okeil, A. (2013). ”Enforceability of 
Limitation of Liability Clauses in Engineering Contracts.” J. Leg. Aff. Dispute Resolut. Eng. Constr., 5(3), 128–135.  




from his routine surgery to find that his leg has been amputated, and his football career 
worth millions of dollars is gone. 
John, after refusing the $1000 settlement offer from the Jane Smith, goes to a 
lawyer—sure that he has a viable lawsuit worth millions and that the limitation of 
liability clause is unenforceable.  The lawyer, Mike Johnson, agrees to take John’s suit 
but requires that John sign an attorney-client agreement that limits Mike’s potential 
liability to the greater of $2000 or Mike’s legal fees.  However, Mike is a rather forgetful 
attorney and does not file John’s lawsuit until after the statute of limitations has expired 
for John’s cause of action.  John finds another lawyer who agrees to sue Mike for 
malpractice for the lost value of the lawsuit.  Mike had charged John $2500 by the time 
the lawsuit against Mike is filed. 
Finally, John decides to invest much of the money he has already made from his 
football career in commercial real estate because “they aren’t making any more land.”  
He hires Mary Jones, an engineer, to engineer a new commercial office building and act 
as project manager of the project.  The contract between John and Mary specifies that 
neither party shall be liable to the other for any amount in excess of $10,000.  The 
building’s final cost is $8,000,000.  Shortly before clients are set to move in the building, 
it collapses due to an obvious (in hindsight) and negligent engineering mistake by Mary.  
John sues Mary for the full value of the building and lost revenue. 
The above hypothetical demonstrates how practitioners in three different professional 
fields could employ limitation of liability clauses.  In each situation, the doctor/lawyer/engineer 
could reduce his/her respective potential liability from millions of dollars to mere thousands—if 




The general public would most likely expect the limitation of liability clauses in the 
doctor’s and lawyer’s contracts to be unenforceable, and (generally speaking) they would be 
right.2  However, many engineers would expect the limitation clause involving the engineer to be 
enforced—when asked in isolation, i.e. without the doctor/lawyer hypothetical preceding the 
question.  Would they be correct in that assumption?  Like most things in law, there is no firm 
answer; it depends on many variables—the majority of which will be discussed in this paper. 
4.1.1. Main types of limitation of liability clauses 
There are three main types of limitation of liability clauses which all attempt to limit the 
contracting party’s liability by slightly different means.  The first type of clause is an 
indemnification clause.  An indemnification clause shifts the responsibility from one party to 
another to pay a plaintiff for an act resulting in liability. The second type of clause is one in 
which the parties to a contract agree to limit the liability of one party to another to a specified 
amount, regardless of the actual damages.3  The third type of limitation of liability clause 
commonly seen in contracts is a waiver clause or exculpatory clause.  In a waiver or exculpatory 
clause, one party will agree to excuse the other party for any damages he/she may cause or to 
waive the right to pursue damages in court for any damages caused. 
4.1.2. Policy reasons to refuse to enforce limitation of liability clauses 
There are several valid arguments against enforcing limitation of liability clauses in 
general.  Courts will not enforce agreements between parties which are unconscionable or 
against public policy.  Limitation of liability clauses could be considered unconscionable or 
against public policy because they remove some of the incentive of an engineer to put maximum 
effort in to design, thus possibly reducing the safety of the engineered item and potentially 




Another reason to not enforce limitation of liability clauses is that public policy typically 
favors placing the potential liability for any act on the party who most controls that act.  When an 
owner agrees to limit the liability to an engineer, the owner takes on the liability for the 
engineer’s actions above the specified limiting amount.   
4.1.3. Policy reasons to enforce limitation of liability clauses 
While there are several compelling reasons to refuse to enforce limitation clauses, there 
are also legitimate reasons to enforce the clauses.  First and foremost, the right to contract is a 
paramount right in the US legal system.  Absent illegal or unconscionable circumstances 
contracts will generally be enforced. 
Limitation clauses can also bring the engineer’s potential liability for a job more in line 
with his/her expected fee.  This encourages engineers to accept jobs that would otherwise be 
turned away because of the fee/liability disparity. 
Further, limitation clauses can encourage more efficient design.  An engineer who must 
accept full liability for an insufficient design will be more likely to make overly conservative 
decisions—as opposed to cost effective decisions that are still very likely to be safe.  This is 
inefficient and could potentially cost owners more than the damages lost from limitation of 
liability clauses in the long run. 
4.1.4. Relevance to Engineering Practice 
Great emphasis is placed on the limitation of liability clauses amongst engineers and 
engineering management, as well as the owners/clients of engineers.  Contract negotiations can 
be contentious and involve much back and forth between the engineer over the final terms of the 
clause, sometimes causing a firm to lose potential business over the inability to form a contract.   
If the final contract terms agreed upon are favorable to the engineer, engineers or firm 




their detriment.  They—logically concluding—believe that since the two parties negotiated and 
agreed upon the terms, the contract will be enforced as agreed upon.   
This reliance does not account for the fact that there are many circumstances in which the 
limitation clause may not apply or will not be enforced (as discussed in this paper), and gives 
engineers a false sense of security. 
Further, while limitation clauses are only one of the many types of clauses a contract 
likely contains, they are often one of the most contested issues in forming a contract between the 
engineer and potential client.  If engineers, engineering management, and clients had a better 
understanding of the full scope of application and enforceability of limitation clauses, contract 
negotiations could be less contentious as the owner would understand that there are other 
potential avenues of recourse.  Engineers would also have a more accurate understanding of their 
full potential liability. 
4.2. Indemnification Clauses 
In contracts, indemnification clauses shift responsibility for payment of damages 
resulting from a breach or negligent act from one party to another.  They do not attempt to limit 
the amount of damages for which a party may be liable.  Essentially, indemnification clauses are 
a type of insurance (e.g. automobile insurance does not limit one’s liability in car accidents, but 
rather it stipulates that the insurance company will be liable for those damages).   
Indemnification clauses may be used to shift one party’s liability up to a specified amount 
(frequently the value of insurance coverage for certain liabilities) or to shift the responsibility for 
all potential liability for a party’s actions. 
A key difference between indemnification clauses and limitation of liability clauses (or 
exculpatory clauses) is that indemnification clauses provide a method for limiting liability with 




contract).  The use of an indemnification clause is the only method of limiting potential liability 
owed to 3rd parties. 
4.2.1. Enforceability 
An indemnification clause is a contract provision and, as such, is governed by general 
contract rules.  However, most states have enacted anti-indemnity statutes that supersede existing 
jurisprudence and general contract principles.4  These statutes are what will govern the 
enforceability of indemnity clauses. 
The primary determination when evaluating a legal issue is which state’s laws will 
govern a potential dispute.  When a specific state statute is involved, it is even more important to 
know what state’s laws will govern because statutes can be very specific as to what is required to 
meet the state’s guidelines.  Further, statutory requirements can greatly vary from state to state, 
unlike common law jurisprudence on contracts which is more uniform across the country.  Once 
the governing state law is established, that state’s anti-indemnity clause will determine the types 
of indemnification clauses that will be enforceable.   
All anti-indemnification statutes prevent agreements shifting liability for the sole 
negligence of the design professional; some allow exceptions in very limited circumstances.5  
Therefore, the key determination related to anti-indemnity statutes is what type of 
indemnification agreements are permitted when there is joint negligence between the design 
professional and other parties (e.g. full indemnification vs. partial indemnification, allowed on 
private projects vs. Public projects, etc.). 
Alaska has a fairly typical anti-indemnity statute.  The Alaska statute6 states that: 
A provision, clause, covenant, or agreement contained in, collateral to, or 
affecting a construction contract that purports to indemnify the promisee against 
liability for damages for (1) death or bodily injury to persons, (2) injury to 




(1), (2), or (3) of this section from the sole negligence or willful misconduct of the 
promisee…is against public policy and is void and unenforceable.   
 
The statute goes on to exclude insurance contracts from this provision.  This statute is 
broad in that it does not permit indemnification agreements for design defects or any other loss 
when the result of the sole negligence of the design professional.  However, it is silent to matters 
involving joint negligence; so agreements covering joint negligence are allowed.   
Mississippi has one of the strictest anti-indemnity statutes,7 stating that:  
With respect to all public or private contracts or agreements, for the construction, 
alteration, repair or maintenance of buildings, structures, highway bridges, 
viaducts, water, sewer or gas distribution systems, or other work dealing with 
construction, or for any moving, demolition or excavation connected therewith, 
every covenant, promise and/or agreement contained therein to indemnify or hold 
harmless another person from that person's own negligence is void as against 
public policy and wholly unenforceable. 
 
It too goes on to exempt insurance contracts. 
It is important to note all that is encompassed within the Mississippi statute.  First, 
indemnifications are not allowed for a person’s “own negligence.”  This is significantly different 
than “sole negligence” because it is possible (and common) for multiple parties to have 
committed a negligent act when something goes wrong.  It further clarifies that this applies to 
both public and private contracts.8   The one indemnification allowed in Mississippi is for 
negligent acts other than your own. 
The key points to enforceability of indemnification are to first know the laws of the 
governing state.  Second, determine whether that state allows for the enforcement of 
indemnification agreements for the design professional’s own negligence when multiple parties 
are negligent and whether that applies to only public or public and private contracts.   
It is also important to remember that even if a design professional has a perfectly drafted 




professional, he/she may have to spend significant sums of money on legal fees and court costs 
to compel the indemnifying party to pay what is owed. 
4.3. Limitation of Liability Clauses 
A limitation of liability of clause is a contractual agreement between/amongst parties to 
limit the amount of damages one party may recover against another in the event that damages are 
owed.  These clauses are extremely common in engineering contracts.   
Limitation clauses commonly take one of three forms.  The first type—and the most 
common—is the limitation of damages to a fixed sum.  This sum is typically a negotiated dollar 
amount.  It can also be a sum tied to another determinable number (e.g. the engineer’s design fee 
on the project or the amount of insurance coverage the engineer has procured). 
The second common form of limitation clauses are waivers of consequential damages.  
This type of clause provides that the engineer will not be liable for “consequential damages” that 
arise from any act or omission of the engineer.  He/she will still be liable for non-consequential 
damages absent some other clause limiting those damages. 
The third form of limitation clauses sometimes seen in engineering contracts are 
liquidated damages clauses.  Typically in a liquidated damages clause, the parties agree during 
the contract negotiations to the amount of damages that will result from a specific breach.  These 
clauses are frequently not intended to limit damages but are rather meant to quantify damages 
that would otherwise be difficult to quantify.  
Still, a liquidated damages clause could act as a limitation of damages clause if the parties 
agree to quantify the damages for a certain action at a value that is less than that cause of action 
would be worth in court. 
There are many questions with respect to limitation of liability clauses:  Are they 




between the parties?  Do the clauses have any effect on 3rd parties (i.e. those who were not a 
party to the contract that contains the limitation clause)?  Does a clause negotiated by a firm 
apply to an employee of that firm?  These questions are addressed individually. 
4.3.1. Enforceability with respect to Contract Actions between the Contracting Parties 
On matters pertaining to limitation clauses between contracting parties, the two main 
competing interests previously discussed still remain—i.e. the freedom to contract vs. the public 
policy that parties who maintain control over something should be liable for the damages 
resulting from those responsibilities.   
As with most occurrences in the law, determining the result of an action is usually a 
matter of balancing several principles against one another and then viewing things as a whole.  
At that point and with all things considered, the finder of law/fact will make a determination as 
to whether a limitation clause is enforceable.  Unlike hard sciences, there are no certainties in the 
law; however, if an entity knows the relevant factors and operates within the bounds of those 
factors, it is far more likely to negotiate a clause that will be enforced. 
4.3.1.1. General Principles 
When it comes to the enforcement of limitation clauses between parties to the contract, 
there are several general principles that will apply to all matters.  The first, and possibly most 
important factor, is that the limitation must be reasonable in comparison to the engineer’s 
expected compensation—not in comparison to the nominal damages.9   If the engineer’s potential 
consequences and liability are so small in light of what he/she stands to gain, his/her incentive to 
act carefully and responsibly as an engineer is reduced.  This is clearly disfavored by public 
policy, as engineers shoulder great responsibility in the practice of their profession and the 
reduction of a major consequence (liability) for not adhering to professional standards is against 




This logically leads to the question of what is a reasonable cap.  A New Jersey case, 
Marbro Inc. vs Borough of Tinton Falls, et al., provides some guidance to this issue.10  In 
Marbro, the contract between the owner and engineer contained a clause which stated: 
The OWNER agrees to limit the Design Professional’s liability to the OWNER 
and to all construction Contractors and Subcontractors on the project, due to the 
Design Professional’s professional negligent acts, errors or omissions, such that 
the total aggregate liability of each Design Professional shall not exceed $50,000 
or the Design Professional’s total fee for services rendered on this project. 
 
The project resulted in the owner suing the engineering firm and alleging that the 
limitation clause was not valid.  The engineering firm responded that their liability should be 
limited to $32,500—which was the total engineering fee.  The court held that a clause limiting 
damages to the total fee was reasonable in light of the compensation and not against public 
policy.  The court stated that: 
 [the engineering firm] stands to lose its total fee for services rendered if 
negligence is found. This is not a liability cap so minimal compared with the 
expected compensation as to minimize [the engineering firm’s] concern for the 
consequences of a breach of its contractual obligations. The agreed-upon cap 
provided adequate incentive to perform. 
 
It is important to remember that this was a single case in New Jersey and not a definitive 
rule; another court in another state may hold the same clause unenforceable.  That said, courts 
generally seem to enforce limitation of liability clauses when the limitation is the greater of 
[some number] and the engineering fee received.  Another example is a Mississippi Federal 
Court holding that a $50,000 damage limitation was unquestionably reasonable in light of a 
$14,900 engineering fee.11 
Another important factor in determining the enforceability of limitation clauses is that the 




middle of a hundred other boiler plate clauses, it is less likely to be enforced because it is not 
plain, clear, and unambiguous.  Though again, this is just a factor and not a determinative rule. 
In addition to being clear and unambiguous, limitation clauses that are actively bargained 
for on equal footing are more likely to be upheld.11, 13  Further, if both parties are sophisticated 
entities, a limitation clause is more likely to be upheld.9 
These three previous factors are all based on the general contract principle that parties 
should know for what they are contracting and actively bargain for it.  This is the theoretical 
“meeting of the minds” goal in contract formation.  If sophisticated parties actively bargained on 
even ground for a limitation that was clear and unambiguous as to what it applied, there would 
need to be a compelling public policy incentive to override the freedom to contract and hold that 
clause unenforceable (e.g. minimal damages in relation to the expected compensation). 
Another quite obvious factor is the scope of the damages covered in relation to the 
limitation.  That is, courts are far more likely to enforce limitation of liability clauses when the 
damages that are limited are in the control of a 3rd party—as opposed to damages resulting from 
an engineer’s sole/joint negligence. 
Finally, many states hold that limitation of liability clauses are disfavorable.13  Thus, all 
clauses will be construed against the enforcement of the limitation clause.  In practicality, this 
means that any issue relating to the limitation clause that is not perfectly clear from the 
contractual language will be interpreted in whatever interpretation is against holding the clause 
enforceable. 
To summarize, limitation clauses in engineering contracts with respect to contractual 
actions between the parties should be enforced as long as the clause was drafted and bargained 




to help draft the limitation clause has a good chance of having the limitation clause upheld with 
respect to contractual claims.  However, there still remain some specific principles to be 
discussed and other considerations on limitation clauses pertaining to contractual actions. 
4.3.1.2. Specific Principles on Waivers of Consequential Damages 
All of the above general principles apply when the limitation clause attempts to limit an 
engineer’s liability by having the owner waive the right to recover consequential damages.  The 
areas of concern are potentially whether consequential damages are reasonable in light of the 
engineer’s fee and whether the term “consequential damages” is clear and unambiguous. 
Consequential damages are the indirect damages resulting from a breach.  A definitive 
guide as to what is direct and what is consequential does not exist.  That said and as a general 
guide, direct damages are generally considered to be damages pertaining to loss of property, 
personal injury, repair costs, etc.  Consequential damages are all the damages that flow from the 
direct damages (e.g. additional financing expenses, increased labor/material costs, lost profits) 
that result from a delay caused by an engineer’s mistake. 
In most occasions, a consequential damages waiver will not be unconscionable based on 
the expected relation of the damages to the expected engineer’s fee.  The engineer may still be 
liable for all direct damages, which can easily eclipse the engineer’s fee if no other limitation 
clause is present in the contract. 
The potential problem with a waiver of consequential damages is if the waiver is clear 
and unambiguous.  As evidenced by the previous discussion of consequential damages, an exact 
meaning applicable to all circumstances is not established, and what consists of consequential 
damages can even shift from one project to the other.  A court strictly interpreting a limitation 





To help ensure the enforceability of waiver of consequential damages clauses, the 
engineer (and his/her lawyer) should attempt to provide a clear definition of consequential 
damages in the contract.  A list (clearly stated as non-exclusive) of examples intended to be 
considered consequential damages would also help.  And in following with the general 
principles, the fact that the definition of consequential damages would be discussed (and possibly 
negotiated) during contract formation would also lend to the limitation’s enforceability. 
4.3.1.3. Specific Principles on Liquidated Damages Clauses 
Liquidated damages clauses in engineering contracts are frequently not negotiated with 
the goal of limiting one party’s liability.  In fact, few engineering contracts even include 
liquidated damages provisions.14  However, the fact remains that a clever party could attempt to 
negotiate a low level of liquidated damages as an attempt to limit liability.  It is also possible that 
a liquidated damages provision could potentially increase an engineer’s liability. 
The legal treatise The Restatement (Second) of Contracts contains a widely accepted and 
applied standard for liquidated damages.15  It states: 
Damages for breach by either party may be liquidated in the agreement but only at 
an amount that is reasonable in the light of the anticipated or actual loss caused by 
the breach and the difficulties of proof or loss. A term fixing unreasonably large 
liquidated damages is unenforceable on grounds of public policy as a penalty. 
 
The key elements are that the agreed to amount for liquidated damages must be 
“reasonable in light of the anticipated damages” and “not a penalty.”  It is well established that 
contracts in which the liquidated damages provision acts as a penalty are held unenforceable—
especially in the construction industry. 
Using a liquidated damages clause to limit damages (the opposite of a penalty) by 
stipulating a damages amount less than what the action would be worth in court is not very 




as penalty liquidated damages, i.e. they are unenforceable.  The damages would still need to be a 
reasonable approximation of the expected damages.  A party trying to limit its liability through a 
liquidated damages clause would not be setting reasonable expected damages by definition. 
Further, penalty clauses are routinely held unenforceable despite the fact that 
sophisticated parties bargained for the liquidated damages amount.  Logically, there is no reason 
to expect a different result when the liquidated damages are unfairly low.  An engineer has better 
options than attempting to limit his/her liability by inserting unusually low liquidated damages.  
The likelihood of such a clause being upheld is significantly lower than using a traditional 
limitation of liability clause. 
4.3.1.4. Anti-Indemnification Statutes 
Recently, parties have been challenging limitation of liability clauses based upon anti-
indemnification statutes, and some have been successful.  In theory, indemnification clauses and 
limitations of liability clauses are not the same.  Indemnification clauses shift the responsibility 
for liability from one party to another, allowing for protection from 3rd party claims, while 
limitation clauses limit the amount for which one party will be held liable.  It is this area 
(attempting to limit damages owed to 3rd parties compared to limiting liability amongst the 
parties to the contract) that limitation of liability clauses have been held to violate anti-
indemnification statutes.16 
Mr. Edmund V. Caplicki III has summarized a Georgia Supreme Court decision on this 
issue in this journal.17  In that Georgia Supreme Court case, the court examined a limitation of 
liability clause in which one party sought a limitation of liability from the other with respect to 
“any and all claims by 3rd parties”, amongst many other limitations sought.  [19].  The language 
limiting liability to 3rd parties made the clause a type of indemnification and thus subject to 




A similar scenario played out in the Alaska Supreme Court in City of Dillingham v. 
CH2M Hill Northwest, Inc.20  In Dillingham, the engineer placed a limitation of liability clause 
in the contract that stipulated: 
The OWNER agrees to limit the ENGINEER'S liability to the OWNER and to all 
construction Contractors, Subcontractors, material suppliers, and all others 
associated with the PROJECT, due to the ENGINEER'S sole negligent acts, errors, 
or omissions, such that the total aggregate liability of the ENGINEER to all those 
named shall not exceed Fifty Thousand Dollars ($50,000) or the ENGINEER'S 
total compensation for services rendered 
 
The court held that the “portion of the Clause that addresses the responsibility for 
damages of third parties is void.”20  Again, the engineers (and their attorney) attempted to 
include too much in the limitation clause, and it was declared void as a result. 
If engineers desire to limit their liability with respect to third parties, the best method is to 
attempt to do so in an indemnification clause that closely complies with any and all requirements 
of the local law.  The limitation of liability clause should remain separate and apart from the 
indemnification clause.  If not, the engineers risk the entire limitation clause being declared null 
under an anti-indemnification statute. 
4.3.1.5. Choice of Law Provisions 
As stated previously, the applicable law is very important in determining the 
enforceability of limitation of liability clauses between parties.  So, what prevents a party to a 
contract from finding the law most favorable to its ideal provisions and stating in the contract 
that that state’s law shall apply?  Sometimes nothing.   
However, all states hold the position that a choice of law provision that results in a 
decision that goes against a state’s deeply held convictions (i.e. public policy) will not be 




Choice of law provisions are a possible way to obtain more favorable terms than the laws 
of the state where the project is located.  However, if the terms are too much more favorable and 
against the state’s policies where the work is occurring, the choice of law provision will not be 
applied. 
4.3.2. Enforceability with respect to Tort Actions between the Contracting Parties 
Breach of contract lawsuits are only one potential form of liability that should concern 
engineers.  Engineers can also face tort liability for failing to adhere to the standard required for 
professional practice—that is, how a reasonable engineer from the local community would 
handle the same situation under same or similar circumstances. 
For an example of this situation, assume an engineer has a perfect and reasonable 
limitation of liability clause drawn up in the engineering services agreement.  Will the limitation 
apply to lawsuits based out of tort theory for the exact same fact pattern that also could be sued 
for under contract theory?  Again, the answer is that it depends. 
First, it needs to be established that the existence of a contract and viable breach of 
contract suit does not preclude a plaintiff from ignoring that suit and suing under tort theory.  
James Acret in his treatise on the law relating to Architects and Engineers states rather 
definitively that “the same act, of course, can constitute both negligence and breach of 
contract.”22  Acret is correct to state his point so definitively because the courts agree with him.  
As an example, a New York court stated “an owner who alleges that an architect has breached 
his contract to design and supervise construction work may sue both in contract and in 
negligence, the latter often referred to as ‘malpractice.’”23, 24   
However, should an owner sue for both tort and contract for the same set of facts, he/she 
is only entitled to recover based on one theory (either tort or contract).23, 24  Because an owner 




causes of action, one may question whether limitation of liability clauses are important if the 
clause does not apply to tort actions (because an owner could always get around the contractual 
limitation clause by suing in tort).  There is some truth to this sentiment, but the clauses will be 
enforced with respect to tort suits in many circumstances.25, 26   
Courts have been willing to apply contractual limitation of liability clauses to tort 
lawsuits, but the clauses are held to an even higher standard than that used for contractual 
limitation of liability clauses.  Further, the clause must contain language that is unequivocally 
clear that the parties intended to limit the liability of not only contract claims but also tort claims. 
In a dispute over whether a limitation of liability clause applied to malpractice actions, a 
New York Federal District Court held that a limitation of liability clause did apply because “it 
stretches the credulity of this Court to suggest that malpractice was not within the risks that the 
parties contemplated and allocated in negotiating [the limitation of liability clause and 
contract].”27  In other words, the court considered it an insult that one of the parties put forth the 
suggestion that malpractice was not included in what the parties considered when drafting the 
limitation clause—which is very strong language for the court to use. 
The court went on to state “both parties are sophisticated corporate entities, 
knowledgeable and experienced in the field of nuclear construction, and in the arena of contract 
negotiations. The plain language of the limitations clause suggests that the parties intended to 
include malpractice among the risks for which recovery was limited.”27 
But some courts have not been so accepting of applying limitation of liability clauses to 
tort suits.  The Oregon Supreme court rejected an argument that a contract which provided that 
“the liability of [the engineering firm] and the liability of its employees are limited to the 




of the limitation clause left them “unable to conclude that the clause clearly and unequivocally 
expresses an intent to limit defendants’ liability for the consequences of their own negligence to 
the contract sum” because the word liability alone was not definitive enough.28 
In summary, it is possible to draft limitation of liability clauses that apply to tort suits in 
addition to contract suits.  These clauses must be drafted within all of the guidelines for 
contractual limitation clauses, but it also must be unequivocally clear that the parties intended the 
clause to apply to tort suits.   
4.3.3. Applicability to Tort Lawsuits brought by 3rd Parties 
In order for a 3rd party (i.e. a person/business entity that is not a party to the engineering 
contract) to bring a tort lawsuit for negligence, it must first be established that the engineer owes 
that person a duty of care.  If there is no duty, there is no tort.   
Generally speaking, engineers owe the public a duty to maintain their professional 
responsibility and act within the guidelines under which they are licensed to practice.  For 
example, it is highly likely that individuals who drive over a bridge or use a public building do 
not have a contract with the design engineer(s) guaranteeing the design of the bridge or building.  
However, an engineer’s professional responsibility requires him/her to act within the 
professional guidelines as a duty to the public. 
As previously discussed, limitation of liability clauses do not apply to 3rd parties.  The 
reason for this can be explained by very general contract principles.  Namely, the third party was 
not a party to the contract, so he/she cannot be bound by the terms of that contract because 
he/she did not agree to be bound by the contract. 
An engineer’s best defense against tort suits brought by 3rd parties is to have sufficient 




engineer can attempt to draft an indemnification clause within the bounds previously described 
to shift the responsibility for liabilities owed to 3rd parties to the owner. 
4.3.4. Coverage of Individuals When Businesses Bargain for the Contract/Limitation Clause 
Up until this point, engineers and engineering firms have been used interchangeably, as 
the legal principles involved were the same for both.  But what happens when a firm negotiates a 
limitation of liability clause and only lists the firm and not the individual?  Can the owner sue the 
individual to circumvent the limitation clause?  Maybe. 
4.3.4.1. Contract Suits 
This is a rare circumstance where the solution to a legal question is definitive and easy.  
An owner cannot sue an engineer-employee based on the contract between the engineering firm 
and the owner because the individual engineer was not a party to that contract.  Therefore, it does 
not matter if a limitation clause applies to contract suits between an employee and the owner 
because that suit is not possible. 
4.3.4.2. Malpractice Suits 
In the case of malpractice suits, the situation is more complicated than contract suits.  If 
the engineer owed a duty to the owner (as a licensed engineer) and that duty was breached, the 
owner could sue the engineer for malpractice.  Assuming there is a limitation clause in the 
contract between the engineering firm and the owner that is enforceable to tort suits, would it 
apply to the individual employee-engineer?  
If the limitation clause specifies that employees are covered, then it should apply.  If the 
limitation clause does not specifically include employees, then the limitation clause should not 





All states abide by the general principle that employers (the engineering firm) are 
vicariously liable for acts of employees (engineers) done within the course and scope or their 
employment (which engineering design is unquestionably within the course and scope of an 
engineer).30  Thus, it is possible for an engineering firm to face unlimited liability in tort suits for 
which it has a contract limiting its liability through the theory of vicarious liability. 
This is a rather roundabout theory, and courts could refuse to apply it.  But legally 
speaking, it is sound.  Therefore, it would be wise for engineering firms to always include its 
employee-engineers in the limitation of liability clauses within engineering contracts. 
4.4. Waivers and Exculpatory Clauses 
Waivers and exculpatory clauses are theoretically the same as limitation of liability 
clauses, but the potential liability is limited to nothing or waived.  Waivers and exculpatory 
clauses are disfavored in most states.  As in the previous public policy discussion, the limitation 
of liability must be reasonable in light of the compensation the engineer expects to receive.  A 
complete waiver results in zero financial liability; and, since engineers do not work for free, zero 
potential liability is rarely in line with the expected compensation an engineer will receive.  This 
removes any liability-related incentives an engineer has to produce a complete and safe product, 
which is contrary to public policy. 
As such, these waivers are very rarely enforced in relation to an engineer’s liability.  
However, there are several situations where exculpatory clauses are relevant and enforceable, 
generally relating to items or tasks not within the engineer’s control.   
As an example, in a Florida case, an architect had a clause in his design contract which 
called for the owner to waive the architect’s liability based on “construction means, methods, 
techniques, sequences or procedures, or for safety precautions and programs in connection with 




control, thus there was not a public policy reason to invalidate a clause bargained for by parties 
to the contract.32 
As long as engineers only attempt to contract for waiver or exculpatory clauses for tasks 
or items that are completely beyond their control, the clauses are generally enforceable.  It is 
when engineers get greedy and attempt to get a waiver of damages that are at least partially 
within their control that the clauses are not likely to be enforced. 
4.5. Practical Applications 
When negotiating an engineering services agreement (contract), an engineer or 
engineering firm will almost always benefit from employing an attorney to help in the 
negotiations.  Unfortunately, this is not always cost feasible—especially for smaller projects.  
However, when it is cost feasible, the engineer could greatly benefit from having a lawyer to 
negotiate through many of the potential areas of concern discussed in this paper, increasing the 
likelihood that a limitation of liability clause will be enforced. 
When a lawyer is not involved, the engineer should first try to ascertain the laws of the 
state in which the project is being constructed, as well as of the state provided in a choice of law 
provision, if applicable.  Next, the engineer should identify the state’s anti-indemnification 
statute and try to determine any potential red flags within the statute.   
Finally, the engineer should try to keep clauses reasonable.  It might feel like a “win” if 
the engineer procures a limitation of liability that is highly favorable to the engineer, but clauses 
strongly in favor of one side may be a reason to hold the clause unenforceable—providing no 
limitation of liability.  It is also very important to make all limitation clauses clear and 





Even if the engineer is able to employ a lawyer to help with contract negotiations, having 
an understanding of the rules relating to the enforceability of limitation of liability clauses can 
help the engineer negotiate with the potential client.  
Many profitable engineering jobs have been missed because of the inability to get a 
services agreement ironed out between the owner and engineering firm.  The disputes are usually 
over things that are not that important to the production of engineering services, for example the 
miunte details in limitation clauses.  One party will start with a very low number and refuse to 
move on that number not realizing that the limitation clause may very well not even be enforced 
in the unlikely event that it comes up. 
On the other hand, showing a willingness to agree to a reasonable limitation of liability 
sum could be seen as a sign of compromise by the potential client.  This could build the engineer 
good will with the client for negotiations in other areas of the contract, while also ensuring that 
the limitation clause will be enforceable. 
This is not to undermine the importance of contract negotiations, as contract negotiations 
on the engineering services agreement are extremely important.  There are many areas an 
engineering firm can hurt itself with a poor contract.33  Still, parties frequently have a term in 
their mind that they want in the contract and won’t deviate from it even if the two parties are 
really not that far apart.  Again, this is where having a lawyer in the negotiations can help 
distinguish the important issues from the small differences.34 
4.6. Conclusions 
Limitation of liability clauses are extremely important.  Engineers face more liability than 
professionals in any other field.  Take the Burj Khalifa for example, which is currently the tallest 
building in the world.  It cost $1.5 billion to build and is expected to hold 35,000 people at any 




looking at almost $20 Billion in potential liability resulting from a collapse in the building due to 
a fault of the engineer. 
The above example is extreme and highly unlikely to ever happen, but it illustrates the 
point that engineers face great liability.  The best way to avoid liability is to do one’s job 
perfectly—but we are all humans, and humans make mistakes.  As a result, engineers have to 
rely on a mix of carefully drafted limitation clauses and insurance. 
Knowledge of the law with respect to limitation of liability clauses can be a great asset to 
the engineer.  An engineer who understands the law is more likely to be involved with a contract 
that contains limitation clauses that will be enforced, as there are many potential factors that will 
render a limitation clause unenforceable.   
Further, an engineer with knowledge of the law understands which clauses are worth 
fighting for in contract negotiations and which contractual arguments are just delaying the 
potential project—not to mention starting off the client relationship on a sour note.  An engineer 
will always benefit from knowledge of the law, and this will only become truer in our ever 
increasing litigious society. 
4.7. Notes 
1.  The terms engineer and engineering firm will be used interchangeably largely throughout this 
report because the law is the same with respect to both.  When there is a differentiation, it will be 
pointed out. 
 
2.  Medical and legal malpractice limitation of liability clauses are generally held unenforceable 
either because they are considered unconscionable or because they are considered contracts of 
adhesion.  However, a very reasonable and carefully worded limitation clause may be 
enforceable in medical/legal malpractice suits.  See Sacopulos, M. (2009).  Limiting Exposure to 
Medical Malpractice Claims and Defamatory Cyber Postings via Patient Contracts. Clin Orthop 
Relat Res., 467(2): 427–433, for further discussion. 
 
 
3.  This is the most common type of limitation of liability clause and will be discussed in the 





4.  A survey of the law relating to anti-indemnity statutes is beyond the scope of this paper.  
Several good comparisons are provided on the internet courtesy of law firms.  However, one 
should always do his/her own research on such matters. 
 
5.  The very few states which do not have anti-indemnification statutes would most likely 
enforce clauses involving the sole negligence of the engineer based on general contract 
principles. 
 
6.  Alaska Statutes §45.45.900—Indemnification Agreements Against Public Policy 
 
7.  Mississippi Code of 1972 § 31-5-4 
 
8.  Some states will only bar indemnification agreements for acts of concurrent negligence only 
with respect to public contracts. 
 
 
9.  Valhal Corp. v. Sullivan Associates, Inc., 44 F.3d 195 (C.A.3 (Pa.), 1995) 
 
10.  Marbro Inc. v. Borough of Tinton Falls, et al., 688 A.2d 159, 297 N.J.Super. 411 (1996) 
 
11.  Thrash Commercial Contractors, Inc. v. Terracon Consultants, Inc. (S.D. Miss., 2012).  Not 
yet reported at time of writing. 
 
12.  See Markborough California, Inc. v. Superior Court, 227 Cal.App.3d 705, 277 Cal.Rptr. 919 
(1991) stating that “One of the factors in determining whether a contract provision is against 
public policy is whether the provision is the result of an arm's length transaction between parties 
of relatively equal bargaining power.” 
 
13.  See Royer Homes of MS., INC. v. Chandeleur Homes, Inc., 857 So.2d 748 (2003), where the 
Mississippi Supreme court stated that “Clauses that limit liability are given strict scrutiny by this 
Court and are not to be enforced unless the limitation is fairly and honestly negotiated and 
understood by both parties.”  However, Valhal supra states that limitation clauses are not against 
public policy in Pennsylvania. 
 
14.  Liquidated damages provisions are far more common in construction contracts. 
 
15.  Restatement (Second) of Contracts §356 (1981). 
 
16.  Correctly, in the opinion of the first author. 
 
17.  Caplicki, E. (2009). Limitation of Liability Clause Violates Anti-Indemnity Statute. Journal 
of Legal Affairs and Dispute Resolution in Engineering and Construction, 1(3), 154-155. 
 





19.  Being that the entire clause was “void,” this potentially opened up the party seeking to limit 
their liability to complete and total exposure. 
 
20.  City of Dillingham v. CH2M Hill Northwest, Inc., 873 P.2d 1271 (1994) 
 
21.  A tort at its most basic definition is a civil wrong.  A tort is the word used to describe the 
legal right granted when one party harms another.  Engineers will mostly need to be concerned 
with the tort of negligence (or malpractice). 
 
22.  Acret, J. (2012), Architects and Engineers 4th Ed. 
 
23.  Hotel Utica, Inc. v. Armstrong, 404 N.Y.S.2d 455 (1978) 
 
24.  This quote/case names architects; but, for all practical purposes, engineers and architects are 
treated the same by the law. 
 
25.  As a technical matter, there is a lot of truth to that sentiment.  But practically speaking, 
owners often prefer to sue in contract.  Some states do not allow for the recovery of economic 
losses by tort claims; contractual claims do allow for such recoveries.  Further, the burden to 
establishing a breach of contract is frequently less than that of proving malpractice.  Also, the 
statute of limitation on contract actions is often significantly longer than it is for tort suits. 
 
26.  In researching, it was surprising to find how willing courts seemed to be to uphold limitation 
of liability clauses when applied to tort suits. 
 
27.  Long Island Lighting Co. v. IMO Delaval, Inc., 668 F.Supp. 237 (S.D.N.Y., 1987) 
 
28.  Estey v. MacKenzie Engineering Inc., 927 P.2d 86 (1997) 
 
29.  The first rule of interpreting contracts is to enforce the contract as written if the language is 
clear.  In this scenario, employee-engineers were not included in the limitation clause, and there 
should be no further reason to interpret the contract any further. 
 
30.  This is the common law doctrine of respondeat superior. 
 
31.  Shepard v. City of Palatka, 414 So.2d 1077 (1981) 
 
32.  The fundamental guiding principle that parties are free to contract to whatever they please as 
long as it not against public policy or illegal always remains. 
 
33.  An engineer is free to contract to a higher standard of care than is required by law.  An 
engineer can warrant the design for longer than the relevant statute of limitations or repose.  And 
there are many other examples. 
 
34.  Frequently, negotiations involving corporate firms will first go through the corporate 




lawyers, and they just look for specific terms or attempt to place specific terms in the contract, 
whether the differences are significant or not.  So corporate firms with in house counsel can also 
suffer from many of the negotiation problems experiences by smaller firms who often cannot 





CHAPTER 5. CONCLUSIONS 
This study has examined several topics important to liability in the field of engineering – 
including common misconceptions.  For example, engineers that adhere to the minimal standards 
required by design codes may still breach the standard of care.  Another example is that 
engineers can be legally required to pay out of their own funds, assets, etc. for damages incurred 
due to negligence that occurs in the course of their employment.  One final example is that a 
strong limitation of liability clause in a master service agreement may protect an engineering 
firm from excessive damages, but clauses too favorable to one party may not be enforced at all.   
Chapter 2 sought to provide a general overview of the standard of care for a practicing 
engineer – as well as a general overview of the legal system and why the standard of care is 
important.  The definition of the standard of care (to exercise the skill, care, and judgment that a 
reasonable engineer from a similar location would have exercised under the same or similar 
circumstances) was discussed in depth.  Key phrases from the standard of care were analyzed, 
namely what it means to be reasonable, the importance and effect of the locality rule, and what 
defines same or similar circumstances. 
Next, important considerations related to the standard of care were reviewed for 
relevance to establishing a breach of the standard of care.  Local laws and codes can have a 
substantial influence in establishing a breach of the standard of care.  Similarly design guidelines 
offered by professional societies or experts in the field are influential in establishing a breach as 
well, but not quite to the level that laws or codes are.  Modern software usage and maintaining 
calculation records help to establish that the standard of care was upheld but are not 
determinative. Finally, client demands will not excuse an engineer for failing to adhere to the 




Chapter 3 identified the significance of an engineer being personally liable for errors or 
omissions committed in the practice of engineering.  To be personally liable places nearly all of 
an individual’s personal property at risk to being seized to satisfy a judgment against that 
individual.  It also established that being employed does not relieve an engineer from being 
personally liable in many circumstances, such as in lawsuits based on tort law. 
The effect of licensure and sealing plans on potential liability was also reviewed in 
Chapter 3.  Failing to seal plans that should have been sealed under local engineering practice 
laws and rules can create additional liability compared to properly sealing plans, whereas sealing 
plans (where typically required by law) does not create additional liability for the engineer that 
served as the engineer of record on a project.  However, an engineer that seals drawings that 
were not prepared under that individual’s responsible charge can create liability, as well as 
disciplinary problems with the local professional engineering board. 
Chapter 4 identified a couple types of clauses placed in engineering contracts with the 
goal of limiting potential liability and the reasons these clauses are important.  These clauses all 
attempt to limit the potential damages one can face for failing to adhere to the contractual 
requirements of an engineering project or damages resulting from malpractice in some scenarios.  
Clauses that limit one’s liability will be enforced by courts in legal actions in many 
scenarios – but not all.  Whether a limitation of liability clause is enforced is a result of balancing 
the many factors involved in weighing the public policy considerations for enforcing limitation 
clauses (generally, that the right to contract between parties is favored) against the public policy 
considerations to not enforce limitation clauses (that liability for actions is generally best placed 




The parties against which a clause limiting liability will be enforced are also limited in 
scope.  Parties not privy to the contract can generally not enforce obligations of the contract on 
their behalf or have clauses enforced against them.  A major consequence that flows from this is 
that limitation clauses are rarely enforceable against third parties harmed by malpractice.  
Finally, an example of the potential effect that anti-indemnity statutes have on limitation clauses 
was analyzed by reviewing the anti-indemnity statutes of two states. 
These studies contributed to the overarching goal of this dissertation to provide a 
synopsis of important topics pertaining to the liability of engineers, while neither sacrificing the 
complexity and level of detail of the study nor writing in a way that would confuse non-legally 
trained individuals.  In conducting these reviews, this author observed that many potential areas 
of study remain ripe for examination in the comparatively undeveloped field of law and 
engineering – when compared to medical or legal malpractice.   
The elements that determine whether malpractice was committed (duty, causation, and 
damages) could be studied in detail similar to the study of the standard of care in this 
dissertation.  Further, many items related to the standard of care are worthy of individual reviews 
and/or case studies, such as: 
• Specialization.  The field of civil engineering provides many opportunities for 
specialization.  For example, an engineer could specialize in structural design.  
Within structural design, an engineer could specialize in a specific area – marine 
structures for example.  Within marine structures, an engineer could specialize in 
coastal structures or inland structures, hurricane prone regions or earthquake 
prone regions, industrial shipping structures or container shipping structures, etc.  




standard of care?  Is specialized continuing education required or graduate studies 
necessary to specialize?  How much experience is necessary to be specialized in 
an area?  Assuming a specialized license (e.g., S.E.) is not required by law, is it 
necessary for specialization?  How far outside of one’s specialized area (or a new 
area altogether) of practice can an engineer venture without breaching the 
standard of care or what steps must that engineer take to avoid a breach. 
• Interdiscipline effects on the standard of care.  In many circumstances, multiple 
disciplines of engineers will be working together on a project.  An engineer will 
have to rely on the information obtained form other disciplines in their design.  If 
that other discipline makes an error, what effect does that other error have on any 
errors that flow from it.  Can an engineer blindly rely on information obtained 
from engineers in other disciplines outside of one’s expertise?  What about within 
the same discipline but different areas of specialization (e.g. a structural engineer 
relying on a geotechnical report)? 
• Modifying existing work.  Engineers often have to modify existing work that was 
built decades prior and may not be up to current codes.  To what extent can an 
engineer responsibly add to something without having to bring the whole 
structure up to code?  What if the modifications are substantial and do not bring a 
structure up to code, but are performed with the objective of making the structure 
safer and closer to meeting code? 
• Responsible charge of work performed remotely.  Engineering firms are using 
“high value engineering centers” in an effort to be competitive in bidding 




supervising the work of a large team.  How much input throughout the project is 
required to maintain responsible charge in such a scenario? 
Other topics only briefly mentioned in this study related to managing legal risks provide 
additional ample areas for continued research, writing, and case studies – for example: 
• Business entities.  A synopsis of the business entities available to engineers 
desiring to start (or improve) their business would continue improving upon the 
goal of this dissertation.  The relative benefits and limitations of each type to 
engineers – as well as management and tax considerations – could be reviewed. 
• Insurance.  Types of insurance available to both engineers and engineering firms 
could be surveyed.  Economic analysis of the decision on whether or not to 
procure insurance would also be helpful. 
• Business practices.  Proper business practices can be beneficial in managing 
potential risks.  Surveys of hiring/firing practices, continuing education 
requirements or funding, supervision, quality control procedures, etc. would help 
engineers manage risks. 
In summary, the author’s goal in undertaking this study was to provide a comprehensive 
analysis of several law and engineering topics that he was unable to find himself when 
conducting a self-study of the relation of law and engineering (as an individual that was licensed 
to practice both law and engineering).  This author found the study greatly beneficial and is 
optimistic that others will benefit from it and expand upon it as well.  An email has been 
received from an engineer who purchased the article associated with Chapter 3 (personal 




subject and that he benefited from it.  Hopefully, others are reading and benefiting from the 
information in this dissertation as well. 
Looking ahead, to expect engineers to start explaining the finer points of proximate 
causation is not a realistic goal, but there is ample room for improvement of legal knowledge 
within the engineering field.  An engineer should at a minimum know what standard to practice 
to in order to generally avoid committing malpractice.  The extent of an engineer’s property 
placed at risk by practicing should be known by all engineers and factored into their 
financial/insurance decisions.  Engineers should be aware of the legal exposure of doing “side 
work” and means of reducing the potential consequences. 
A two page executive summary is included in the appendix that attempts to define and 
briefly address the basic legal concepts relative to engineers that were reviewed as part of this 
undertaking.  This summary should help supplement the more thorough and formal studies 
conducted in this dissertation and could be used in a classroom setting.   
Elsewhere, these topics are becoming more prominent in the practice of engineering.  For 
example, Louisiana instituted an ethics requirement as part of a licensee’s continuing education 
needs starting in 2017.  The ethics topics have significant overlap with several topics discussed 
in this dissertation.  Also, the guidelines and wording pertaining to sealing plans were update in 
January 2019 and included meaningful changes.  Increased awareness of these ethics and 
professional practice topics will hopefully lead to increased reading and research on the 
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APPENDIX B. EXECUTIVE SUMMARY 
Lawsuits are a reality for all practicing professional - this includes 
engineers.  Consequently, a practicing engineer should be aware of the basic principles of 
liability.  This paper provides a brief overview of the actions (or lack thereof) that 
create  liability, the extent to which one can be liable, and means to mitigate potential liability. 
Extent of Liability 
Assuming an engineer is found to have committed malpractice, the extent of his property 
that can be seized to satisfy the judgment is nearly limitless.  The engineer's house, car, personal 
property, bank accounts, and some retirement accounts are just several of the items that a 
plaintiff can seize to collect on a victorious lawsuit.  A successful plaintiff can even have a right 
to take a portion of the defendant's not yet earned future wages.  Essentially, any of the 
defendant's property can be taken to pay a judgment that has not been specifically excluded from 
seizure by a federal or state law. 
Engineers that Could Face Liability Resulting from Practice 
Who can be liable for malpractice?  The engineer of record? Company owner?  An 
Engineer in Training just starting to work?  The answer is generally all of the above.  All 
practicing professionals must uphold the relevant standard of care.   
"Fault" in a lawsuit is apportioned to the different liable parties.  Each party will then be 
responsible to pay the judgment in proportion to their level of fault.  For example, if 3 
individuals lose a lawsuit with a $1 million dollar judgment and fault is assigned to parties A, B, 
and C at 80%/10%/10% respectively, A will owe $800,000 and B/C will each owe 




"fault" assigned to them as a practical matter.  This is not to say that a fresh out of school 
engineer is likely to get sued, but it is possible. 
On a related note, being a P.E. does not necessarily cause one to face more potential 
liability than an unlicensed engineer.  Signing and sealing drawings does not increase the 
standard to which an engineer must practice.  Failure to sign and seal drawings does not relieve 
an engineer from situations that can cause liability - if anything, it adds scenarios in which one 
can be liable. 
Theories of Liability 
What are the underlying laws that create liability?  In nearly all cases, it will be either tort 
law or contract law.  A tort is the legal right that is created when one party harms another.  For 
example, if someone runs a red light and hits your car, tort law would be the legal theory that 
allows you to sue and collect a judgment.  In professional practice scenarios, negligence (aka 
malpractice) is the most common tort. 
Contractual law is the other theory of law typically leading to liability and is more 
common in most engineering lawsuits.  A party is liable under contract law when they have 
failed to meet the obligations of the contract (e.g. provide a properly engineered design on a 
project). 
Determination of liability (standard of care) 
If an individual is sued for malpractice (a tort), what determines if that person is 
liable?  Each tort has elements that must be met to create liability.  The jury or judge in the case 
will make the determinations on whether each element of the tort was met. 
An important element in establishing a tort (and the one an engineer commonly has the 




engineer exercised the proper standard of care; he will not be liable to the plaintiff.  If not, the 
engineer will likely be liable (assuming the other elements of the tort were met). 
Legally, the standard of care to which an engineer must practice is to exercise the skill, 
care, and judgment that a reasonable engineer from a similar location would have exercised 
under same or similar circumstances.  Experts will testify in court as to how a "reasonable" 
engineer would have practiced.  The jury (or judge in a bench trial) will make the determination 
as to whether the standard of care was breached. 
Limitations on Liability 
Can there be limitations on liability?  Sometimes.  Many contracts between engineers and 
clients will contain a clause that limits potential liability to a certain dollar amount.  These 
clauses are enforced and legally binding in many scenarios.  But limits on liability will not be 
enforced under certain circumstances when the limit is too low in relation to the work performed. 
Another distinction that will not typically limit one's personal liability is whether that 
individual is an employee in malpractice cases.  Being an employee does not excuse an engineer 
from liability.  A plaintiff does not even have to attempt to recover from an employer first 
following a judgment. 
Conclusions 
This paper briefly touched on many complicated matters.  The intent is to provide a basic 
understanding of some of the concepts behind liability for practicing engineers and make one 
aware of the importance that liability serves in engineering practice.  The brief discussions on the 
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